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T*   THE 


SECOND    VOLUME. 


as 


It  is  a  remarkable  truth,  that  while  thefc 
countries  have  been  fuper-eminently  confpi* 
cous^  in  naval  grandeur,  power  and  impor- 
tance, and  the  law  which  governs  the  courts  of 
admiralty  proportionably  interefting,  no  general 
elementary  treatife  upon  that  fubjedl  has  appear-* 
cd  for  more  than  a  century.  Thofe  of  Exton, 
Zouch,  and  Godolphin,  learned  and  able  as 
they  are,  were  compofed  while  the  contefts 
between  the  courts  of  common  law  and  ad- 
miralty were  at  their  height,  aqd  the  limits 
c(  the  jurifdi(^ion  of  the  latter  totally 
unfettled.  To  Ihew  that  they  ftill  are  not 
^together  fettled  by  the  rules  of  right  rea- 

^,  is  one  objei^  of  the  prefent  treatife ;  but 
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certainly  many  points  have  be?n  afcertaiiied 
fince  the  publication  of  the  works  above  men- 
tioned, and  the  extent  to  which  the  courts  of 
law  claim  the  right  of  iflulhg  prohibitions  is 
now  pretty  well  known.  The  law  of  nations 
alfo,  and  its  application  to  the  modern  con- 
troverfies  of  belligerent  and  neutral  powers, 
is  better  underftood ;  and  though,  upon  fome 
detached  points,  able  and  celebrated  eflays 
have  appeared,  yet  every  circumftance  of  the 
times  has  called  for  fyftematic  and  general 
inftru(ftion.  The  confined  limits  of  the  pre- 
fent  volume,  as  of  the  former,  difavoW  hoW^ 
ever  and  forbid  the  idea  of  detailed  and 
minute  information.  They  profefs  rather  to 
guide  refearch,  to  refer  where  they  do  not 
inform,  and  to  mark  the  great  fources  of  the 
law  of  the  admiralty  lA  the  civil  law. 

If  the  author  fhould  be  deemed  even  lefs 
fuccefsful  in  the  attempt,  the  attempt  has 
merit  as  prompting  by  example,  and  that  fo 
far  the  plan  is  ufeful  can  fcarcely  be  denied. 
The  work  is  of  courfe,  in  fome  refpedts,  a  com- 
pilatlon;  but  the  author  has  not  fervilely  com- 
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pilecl,  qor  befitated  to  Intermix  freely  his  own 
ppinions  and  refle6lions ;  and  while  he  means 
to  fpeak  modeftly,  wpuld  not  wifh  that  feel« 
ingy  as  too  often  happens,  to  be  miflaken  for 

•  timidity.  The  propriety  of  annexing  this  work 
tq  a  treatife  on  the  civil  law  is  evident. 

Since  the  work  was  finiihed,  the  author  has 

■ 

fecn  fome  new  cafes,  particularly  the  cele- 
brated one  of  the  GratitudinCj  in  December, 
1 80 1 ,  and  fome  new  and  able  works  on  ma- 

*  tine  law  ;  but  he  doth  not  think  that  thefe 
jcafes  have  controverted .  his  portions,  nor 
thefe  wprks  anticipated  his  defign,  though  of 
the  latter  hehad  at  firft  that  mortifying  appre- 
^lenfipn  to  which  every  man  is  fubjeft,  during 

.    ^hc  pendeijcy  of  his  labours. 
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X  AGE  a7,  line  14,  for  real  charafter  wad  royal, 

P.  38,  line  5,  dele  to, 

y.48,  laft  line  but  two,  dele  a  before  wrcccum;  and  laft  line  but  one,  for  iah 

read  make, 
P.  70,  hft  line  of  the  note,  add  in  the  year  178a. 
p.  100,  fecond  line,  after  are  read  or  ought  to  be, 
P.  134,  laft  line  but  three,  dele  that, 
J*.  143,  1*^  ^*  ^^'  °^>  KzA  file  JMjforea  i    and  pote  38,   for  refuting  read 

p.  186,  line  the  fixth,  deley»r. 
p.  197,  laft  line,  for  verata  read  vexata, 
P.  aoo,  line  19,  before  the  word  henejited  dele  the, 
p.  »37,  line  fixth,  dele  xhtfemieoUmy  and  ioxfrom  read  or, 
p.  ;t54,  note  16,  for  twenty  hours  read  twenty-four. 

P-  *55»  Dotc  18,  laft  line,  for  Kierlighett  read  <r<j/ff  of  the-JCierligbett,  3  Robinfon, 
'•  P.  258,  laft  line  but  fix,  ioxfometime  rt3L6.fomething, 

P,  ^59*  laft  line  but  two,  for  the  words  in  a  dijiin8  chapter  read  hereafter. 
P.  Qj(»$y  note  29,  read  Vattel,  book  3. 
P.  266,  line  fecond,  before  /ro  infert  the  word  //. 
P.  oA'Jy  note  38,  i(X  pifcatories  rtzd  fifcatoriis, 
.  P,  273,  line  9,  for  luas  charged  read  •wa.r  and  is  charged, 
P,  286,  tenth  line,  after  the  word  before  dele  the  comma, 
^  P.  301,  line  14,  for  confulatis  read  confulatus, 

345,  line  15,  after  the  words  this  chapter  read  tvas  tvritten, 
^Sfpi  note  4,  fifth  line,  for  this  xtzdfiipulay  the  Jiraw^  of  old  delivered  as  token 
ijf,confea$^ 
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P.  4o8»  in  the  aott,  line  ia»  fer  tinfis  read  oi^. 

P.  413,  in  die  S3d  note,  for  in  iwMrfrr  wtnl  m  Eedefiafkti  Ltm  retd  m  I0e/i^ 
volmme, 

P.  414,  line  zz,  after /mv  e/'lr  infert  2^  «r>MM6- 

P.  428  and  429,  for  iniervenetii  read  imUrvatienL 

p.  435,  fecond  line,  for  xif  tvo/  read  tbey  were^ 

P.  436,  third  line  from  the  bottom,  for  prtule$Mu  toA  putdutUtttu 

P.  441,  line  iftth,  for  be  remiij  read  tBey  rernH, 

P.  445,  for  hOa  read  m  i^ 

Ditto,  foxfealn^  read  iitwiieu, 

P.  449,  line  third  from  the  bottom,  after  the  word  delay  infert  a  period  (.) 

P.  450,  line  feventh,  after  the  ^ftor^fane  infert  a  period  or  full  ftop. 

p.  451,  laft  lin^,  UKiihtfimieoUm  fubftitute  zfuUJlop, 

P.  493,  thud  line  from  the  bottom,  place  the  comma  after  Sfofk/lotie^  not  after 

P.  494;  line  rjth,  afur  produce  dele  the  comma, 

P.  507,  laftlme,  after /j«>  dele  the  commas 

P.  508,  line  fourth,  for  eje  read  afe. 

Ditto,  line  13,  after  the  word  rules  dele  the  comma. 
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NoTZ  aeeUeftiaify  omttod,  /.  ICO,  on  Perfonal  Contra&a* 

What  has  been  faid  on  the  queftion,  whether  perfonal  contra^  are»  or  rather 
ihould  be,  cognizable  in  the  admiralty,  may  feem  invoWed  in  fome  conftifion* 
It  may  be  necefiary,  therefore,  thus  to  contra6^  my  opinion:  It  is,  that  perlbnal 
contra^  are  held  not  to  be  cognizable  in  the  admiralty*-diat  they  ought  to  be 
there  cognizable— and  that  the  do6bine  which  excludes  them  ia  accompanied  by 
many  at  leaft  feeming  contradi£lions  in  fa^ 

If  it  be  afked,  how  could  perfonal  contrails  be  fued  upon  in  the  admiralty, 
fince  there  is  no  proce(^  ifTuable  from  that  court  againft  the  perfon»  iave  to  oblige 
the  execution  of  a  ftipulation  f  the  anfwcr  is,  ift,  that  it  will  require,  periiaps^ 
fome  fubtilty  to  render  that  pofition  in  pra^ice  univerfal,  without  abfnrdity  in 
theory;  as  e.  g.  in  the  cafe  of  fuits  againft  the  captains  the  Ihip  being  eloigned i 
Adly,  that  if  the  pofition  be  uncontroverted,  the  queftion  recurs,  viz.  fliould  not 
In  reafon  the  law  be  altered?  and  3dly,  perfonal  contrails  may  he  (iied  upon^ 
without  making  the  perfon  liable  to  arreft. 

To  illuftrate  the  laft  pofition,  it  muft  be  remembered,  that  thou^  perfonal 
CWtra^  were  furely  fuabk  upon  at  Rome;  yet  when,  la  t^  fifth  ceatury  of 
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the  republic  *,  the  Ad£&io  was  aboliihedy  execution  could  go  only  againft  the 
goods.  PerTonal  contrails  were  furely  triable  in  France ;  yet  there,  without  the 
confent  of  the  perfon,  and  his  contracting  that  it  ihould  be  (b»  execution  could 
not  go  againft  his  body,  but  only  againft  l||M>roperty,  and  therefore  it  became 
neceflary,  in  common  juftice,  to  poTs  an  a£l  of  parliament  in  England,  to  prc^ 
vent  French  emigrants  in  England  from  being  arrefted  by  French  creditors  for 
debts  contracted  in  France. 

*  Servius  Tullius  forbade  in^rifonment  in  execution  for  debt.  The  Twelve 
Tables  revived  it,  and  it  was  again  aboli(hed  in  the  confullhip  of  Papirius  Curfor, 
£ven  thus  the  evils  fuf&red  by  the  plebeian  debtor  not  being  fully  remedied, 
Jnlius  Caefar  introduced  the  Cejio  bonorwm^  fimilar  to    an  fnfohpent  debtors' 
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INTRODUCTORY  CHAPTER. 


OF  THE  LAW  OF  NATIONS. 

T' 
O  treat  of  the  law  of  nations   may,    on  the 

fii-ft  view,  feem  foreign  to  the  duty  of  a  pro- 
feflbr  of  civil  law,  the  affinity  of  whofe  (ladies 
might  however  plead  his  excufe  in  an  univerfity 
not  endowed  with  a  profefforfliip  of  the  law  of 
nature  and  nations.  But  his  apology  has  been 
already  made  in  a  praBle6):ion,  whofe  fubjefi  >vas 
the  utility  of  the  ftudy  of  the  civil  law,  mark- 
ing, among  other  obfervations,  the  furprifing  de- 
gree in  which  the  law  of  Rome  had  interwoven 
itfelf  with  the  law  of  the  world,  and  become 
the  handmaid  to  its  illuftratlon. 

In  the  execution  of  this  plan,  cleamefs  and 
precifion  mull  be  my  principal  objefts,  before 
which  all  attention  to  fludied  phrafe  and  bril- 
liant period,  little  congenial  to  tra6ls  of  the 
dida£lic  kind,  muft  neceflarily  bow. 
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On  the  very  threfliold  of  this  ftrudlure,  a 
queftion  may  probably  occur  to  juvenile  enquiry, 
What  means  the  law  of  natio^is?  How  can  there 
be  a  law  between  independent  ftates?  What  i% 
the  obligation  to  it?  Where  its  farlftion ?  Where 
the  penalties  of  its  violation  ?  We  have  not  in 
Europe,  or  in  the  world,  a  general  amphiftyonic 
council,  the  arbiter  of  ftates,  which  may  ulti- 
mately decide  their  appeals,  and  denounce  the 
terrors  of  univerfal  war  on  the  children  of  dif- 
obedience  ?  The  anfwer  to  this  apparently  for- 
midable objeftion,  is  found  in  the  refleftion, 
that  the  law  of  nations  is  originally  no  more  than ' 
the  law  of  nature  applied  to  nations  (1).  It  has 
then  the  fanAion,  the  obligation,  the  immutabi- 
lity of  the  law  of  nature ;  it  is  properly  a  law 
with  all  its  requifites,  charafteriftics,  and  con- 
comitants. Why  then  is  it  diftinguiihed  from  the 
law  of  nature  ?  Why  rendered  the  fubjeft  of  fc- 
parate  confideration,  and  feveral  difcufTion  ^ 

In  their  reply  to  this  latter  queftion,  writers^ 
arc  by  no  means  upaniQious,  and  I  (hall  venture, 
with  all  humility,  to  propofe  an  opinion  not  per- 
feftly  coinciding  with  any  I  have  found  in  books. 

( I )  Vattcll  therefore  very  juftljr  entitles  his  book,  The 
Law  of  Natiotife,  or  Principles  of  the  Law  of  Nature  eifpUtd 
te  the  Conduct  and  Jjfaits  of  Natiom  and  Sovereigns, 
1 
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drhe  difiinflioii  was  never  made  till  the  time  of 
tJIpiati)  nor  are  the  difcriminations  of  the  roms^ti 
jurifts  on  this  head  accurate  or  uniform.  Juftt- 
nian  defines  the  law  of  nature  to  be,  Quodnatura 
dmnia  animalia  docuit,  and  the  law  of  nations; 
Quod  naturalis  ratio  apud  rnnnes  homines  confiiiuit ; 
and  though  in  the  next  paragraph  the  emperor 
has  with  more  precifion  defcribed  Jus  Gentiutn  to 
he  that  Quod  omni  humano  generi  commune  e/?, 
nam  u/k  e^igente  ^  humanh  necej/itatibus,  gent^ 
kumafUB  jura  qucedam  Jibi  conjiituerinty  and  in- 
fiances  the  cafe  of  ca|)tivity  founded  in  the  right 
of  war,  and  contrary  to  natural  equality  ;  yet  it 
appears  by  the  context,  that  his  general  view  ex- 
tended only  to  thofc  maxims  of  equity,  which 
being  founded  in  the  nature  of  things  ar6  uni-  .^ 
verfally  applicable  to  individuals  of  different  coiiiT-' ' 
tries,  and  not  to  the  laws  mutually  -obligatory 
upon  integral  national  communities. 


N  '  r 
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But,  if  the  ancients  diftinguifhed  thefe  laws 
imperfeftly,  the  moderns  did  not,  till  of  late,  dif- 
tinguilh  thetn  at  alL  Hobbes,  whpfe  abilities  at 
lead  will  not  be  denied,  treats  of  the  Jus  Gtn^ 
Hum  merely  as  part  of  the  law  of  hature ;  and 
the  g-reat  Puffendorff  has  no  M'here  granted  it  a 
feparate  difcuffion.  Their  method  was  founded  in 
tu  (^nioa  condemned  as  fllfe  by  more  recent 
writers^  that  the  maxims  of  the  law  of  nature 
4|p^ied  to  lutein,  were  tht  fame  with  its  regular 
tions  applied  to  perfons,  expre&ly  averring  that 
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the  law  of  nature,  when  applied  to  nations,  can 
fufter  no  neceffary  change;  that  the  duties  of 
•ilates  and  individuals  are  the  fame;.  Barbeyrack 
allows  a  variance,  yet  condemns  divifion  of  the 
fubjecla.  It  was  referved  for  the  baron  de  Wol- 
fius, '  of  Hall,  a  german  philofopher,  (whofe  me- 
rits far  exceed  his  fame,  and  whofe  voluminous 
Works,  though  tindlured  with  the  laborious  pro- 
lixity cbarafteriftic  of  his  nation,  are  replete  with 
found  learning,  and  the  offspring  of  profound 
meditation)  it  was,  I  fay,  his  glory,  clearly  to 
cftablifh  the  bound'aries  of  thefe  different  codes. 
He  firfl  infilled,  that  the  diverfity  which  takes 
place  in  the  application  of  the  law  of  nature  to 
ftates  and  individuals  formed  fuch  entirely  dif- 
^.fercnt  codes  of,  duties  and  rights,  as  made  it  ut- 
terly improper  to  blend  them  in  the  fam^  treatife, 
or  apply  to  them  fimilar  maxims.  His  difciple 
Vattell  (whofe  compendious  work,  by  its  clear 
concifenefs,  is  peculiarly  adapted  to  common  ufe) 
adopts  the  dofilrine,  and  acknowledges  the  matter ; 
yet  deviates  in  the  mode  of  eflablifliing  the  foun- 
dations of  national  jurifprudence,  deducing  the 
idea  from  natural  liberty  and  common  intereft, 
while  Wolfius  has  recourfe  to  an  imaginary  uni- 
verfal  republic. 

Coinciding  with  them  on  the  propriety  of  dif- 
tin  A  confideration,  I  muft,  with  all  humility, 
beg  leave  to  differ  as  to  the  reafons  on  which  it 
is  founded, 
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The  law  of  nature,  fay  they,  is  rightly  in  com- 
mon parlance  confined  to  individuals,  their  rights 
and  obligations,  becaufe  the  decrees  of  natural 
jurifprudence  between  ftate  and  ftate  frequently 
vary  from  its  injunftions  between  man  and  man, 
fince  a  particular  rule,  perfeftly  juft  when  applied 
to  one  fubjeft,  viz.  an  individual,  may  be  totally 
improper  in  its  application  to  a  nation,  a  fubjeft 
of  a  very  different  nature. 


If  thefe  foreign  jurifts  mean  to  fpeak  of  man 
in  civil  fociety,  it  is  true ;  but  if  <jf  man  in  a  ftate 
of  nature,  which  is  neceflary  to  their  pofition,  I 
find  myfelf   obliged    to    agree   with    our  coun- 
tryman .Hobbes,    that  the  law  of  nature^  when 
applied    to    nations,     can    fuffer    no    neceffary 
.change*     I  fpeak  here  of  the  neceffary  law  of 
nations,    for  as  to  the  pofitive,  that  is  not  the 
law  of  nature,  but  the  law  of  compad  expreffed 
or  implied,  and  certainly  may  vary  from  the  law 
of  nature.     Nor  do  I  recoiled  an  inftance  ad- 
duced by  Wolfius    or  Vattell  of  fuch  diverfity. 
Both  of  them  diftinguifh  the  imperfeft  from  the 
perfeft  rights  of  nations,  and  determine  the  in- 
competency of  one  independent  ftate  to  prefcribe 
to  another;  the  criminality  of  communities,  their 
violations  of  the  law  of  Heaven  implanted  in  their 
hearts,    are  cognizabl6   by  no   foreign  tribunal 
and  liable  to  no  exterior  fanftion,  while  injurious 
merely  to  themfelves    and    innoxious    to   their 

neighbours.     And  even  though  pernicioun  to  fur-' 

.1* 
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rounding  powers,  if  merely  offences  againft  mr 
tion^l  equity,  merely  refufals  to  attend  to  imper-? 
feft  rights,  they  aie  not  fubjc6ls  of  refentment, 
reftitiition,  or  punifhment.  Denial  of  the  offices 
of  humanity,  of  corn,  of  (lores,  offupplies,  calls 
not  for  vengeance  on  the  uncomplying  country, 
the  fole  judge  of  its  propriety,  s^nd  arbiter  of  its 
neceffity. 

But  do  not  all  thefe  principles  apply  to  men  in 
thiir  private  capacity  ? — do  not  imperfeft  rights, 
as  well  as  perfed,  appertain  to  individuals  ?  Has 
any  man  in  a  ftate  of  nature  authority  to  enforce 
his  imperfedl  rights  by  violence,  or  to  controul 
the  anions  of  another  in  no  manner  affe6ling  hisi 
own  ?  No  foreign  nation^  can  juftly  interfere  in 
the  plans  of  municipal  fyftem,  nor  individual 
fti^nger  in  the  regulation  qf  patriarchal  doi^ir- 
nion, 

,  Again,  they  have  taken  much  pains  to  explaiii 
the  nature  of  national  falfehood,  as  difcrkninated 
from  hoftile  deception,  and  to  fubdiftinguiih  juf- 
tifiable  deception  fnom  intolerable  fraud. 

.  The  king,  whofe  fecretary,  dete^ed  in  perfidi- 
ous correfpondence  with  the  foe,  was  compelled 
to  write  difpatches  enfnaring  the  enemy  to.  his 
ruin,  has  reaped  applaufe ;  while  the  Ihip,  which 
by  holding  out  fign^ls  of  diilrefs  inveigled  the 
foe  to  hi3  capture;^  hajS  been  juftly  reprobated,  as 
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damping  that  charity  which  is  facred  to  the  in- 

tcrefts  of  mankind. 

The  cafes  cannot  happen  in  civil  focicty,  but 
furelv  in  natural,  if  hoftilitics  commenced  between 
man  and  man,  the  fame  rules  would  qualify  jufti- 
fiable  ftratagem,  and  condemn  unauthorized  de- 
ception, 
» 

Thefe  then  are  not  the  reafons  of  clafling  the  law 
of  nations  as  a  particular  fcience ;  the  real  caufe  iu 
my  judgment  is,  tlrat  numhcrlcfs  cafes  arife/;ecw- 
liar  to  nations^  and  not  incident  to  individuals, 
and  therefore  making  a  feparate  fcience  and  re- 
quiring a  feveral  difcuffion  ;  not  that  the  fame 
cafes  applied  to  both  are  regulated  or  decided  in 
a  different  luanncr ;  and  the  neceffity  of  diftinc- 
tion  depends  on  the  importance  and  variety  of 
(ituations,  confined  and  peculiar  to  great  com- 
munities alone,  and  alfo  upon  the  exiftence  of  a 
voluntary  or  pofitire  law  among  nations. 

Having  now  fliewn  the  grounds  on  which  late 
writers  found  the  diftinftion  between  the  law  of 
nature,  and  nations,  and  thofp  on  which  it  ap- 
pears to  me  to  reft ;  method  would  lead  me  in 
regular  arder  to  delineate  the  various  branches 
and  divilions  of  this  law,  and  give  a  general  and 
diftinft  chart  of  the  immenfe  dominions  fubjeft  to 
its  fway.  But  lei  me  paufe  a  moment,  to  obviate 
an  objeclion  which  probably  has,  by  this  time, 
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arrcfted  the  mind  of  the  auditor,  efpecially  as  in 
fo  doing,  the  advantage  of  example  may  roufe 
the  attention  of  the  difciple,  and  demonftrate'the 
utility  of  the  fcience.  The  objeftion  is,  to  the 
magnified  eulogiums  of  theorifts  on  its  importance, 
and  their  declamations  on  its  difficulty. 

r 

If  it  be  merely  the  law  of  nature,  it  may  be 
faid,  that  law  which  reafon  and  Providence  have 
implanted  in  the  human  mind,  the  eye  of  con- 
icience  will  inftantly  difcern  the  rays  of  juftice, 
.in  whatever  dire6lion  they  are  emitted.  Behold 
the  common  topic  of  fatire  and  ridicule,  with  the 
ignorant  and  unthinking,  on  thofe  whofe  pecu-^ 
liar  province  it  is  to  develope  truth  in  her  fane- 
tuary.  No  !  the  majefty  of  juftice  often  fits  en- 
throned in  a  fecret  temple,  acceffible  to  few  vo- 
taries. Reafon  is  given  to  corre6l  firft  imprel^ 
fions,  but  does  not  proffer  the  inftant  difcovery 
of  involved  and  peiplexed  propofitions. 

In  the  fiibjeft  of  our  prefent  confideration, 
nothing  can  more  fully  fliew  the  inherent  diffi- 
culties, than  the  monftrous  abfurdities  of  many, 
.  even  of  its  moft  illuftrious  profeflbrs.  Can  there 
be  a  more  extravagant  idea  to  any  man  acquainted 
with  the  true  foundations  of  government  and 
fucceffion,  than  a  teftamentary  right  in  princes 
to  bequeath  the  fceptre,  however  Elizabeth  or" 
Peter  may  have  exercifed  the  power  defaQo?  Yet 
it  has  been  juftified  and  fupported  by  the  ableil 
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vriters,  and  amongft  others,  by  that  very  Wolfius 
of  whom  we  have  fpoken.     Can  we  conce'ufe  a 
more  horrible  principle,    than  the  contradiftory 
of   that  law  of  war,    which  prohibits   poifoned 
weapons,  the  infefting  of  fprings,  murder  of  an 
enemy  by  poifon  or  aflliffination,  the  unnecelfary 
multiplication  of  the  evils  of  war,  or  the  adoption 
of  afts  deftrufilive  of  human  fociety  ?    We  might 
have  hoped  that  the  authority  of  Grotius,    the 
oracle  of  found  policy  and  common  fenfe,  would 
for  ever  have  filenced  the  impious  tongue  that 
could    propofe    fuch    horrors.      We  might  have 
hoped,  that  the  glory  afcribed  by  Tacitus  to  the 
Romans,    Non  fraudty  neque  occultis^  Jed  palam 
8g  armatum,  populum  Romanum  hojles  fuos  ulcifci^ 
would  have  been  envied  by  all  pofterityc      Yet 
fuch  doctrines  are  not  altogether  ftrangers  to  the 
celebrated  philofopher  of  Hall ;  and  the  reprefpn-* 
tatives  of  an  enlightened  nation  (2),  at  a  very 
late  period  indeed,  endured  their  mention  with- 
out indignation  or  abhorrence. 

The  difputes  about  Mare  claujum  Sf  liberum^ 
engrofled,  in  the  laft  century^  the  attention  of  all 
Europe.  They  were  occafioned  by  the  claim  of 
the  Englifli  to  the  dominion  of  the  neighbouring 
feas,  even  as  far  as  the  oppoilte  coafts ;  a  cl^hn 
which  could  have  been  founded  only  in  treaty, 

(2)  The  French,  whofe  rulers  at  one  time  took  into 
conild^ratipn  the  propriety  of  employing  aflaflins. 
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and  if  it  refted  merely  on  ufe,  was  fupported  folely 
by  power;  the  licence  of  Britain  was  the  fole  key 
to  the  navigation  of  thofe  feas  ;  the  claim  was 
extravagant  as  it  was  haughty;  the  fea,  at  leaft 
out  of  cannon  fhot  of  the  coafts,  is  common  to 
all :  yet  it  was  fupported  by  tlie  learned  Sclden, 
and  required  at  that  time  confutation  from  the 
able  peps  of  Grotius  and  Bynkerlhock.  I  do 
not  mean  to  impeach  that  dominion  of  the  fea, 
and  refpeft  demanded  by  the  Britiili  flag,  which 
particular  treaties  concede,  or  M'hich  the  general 
confent  of  europcan  nations  grants  in  the  four 
feas  to  tlie  undifputed  fuperiority  of  the  naval 
'  power  of  Britain. 

Thefe  are  qucftions  of  obvious  folution  ;  but 
it  would  be  eafy  to  point  out  many  others  of  more 
diflSculty,  on  wliich  the  decifions  of  this  law 
might  teach  the  ftudent  to  tread  more  warily  on 
fimilar  gr(>upds,  M'^here  youth  is  fometimes  temptecl 
to  plant  a  halty  and  prefumptuous  ftep. 

No  queftion  has  been  more  agitated  than  the 
eight  of  fearching  neutral  fliips  trading  with  tlie 
enemy.  All  Europe  linked  in  the  armed  nGutra-» 
Bty,  on  a  late  occafion  decreed  againft  its  cxer* 
cife.  They  oppofid  power  to  the  eftablifhed  law 
€£  nature  and  nations.  Every  belligerent  ftatc  is 
Varranted  in  flopping  the  materiafe  of  war,  in 
their  paffage  to  the  enem^,  and  in  fearching  for 
contraband  and  enemy's  property,  and  the  only 
exifting  controverfy  m  the  eoui't  oi  reafoa  haa 
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been,  whether  in  any  cafe  compenfation  (hould  be 
made  for  the  goods  detained,  or  tUeir  abfolute 
fei^sure,  receive  th^  ftanip  of  general  appi'obatioa.  . 

May  I  be  permitted,  without  appearing  tejiou^ 
to  rnention  an  inftance  perhaps  more  familiar  to 
the  fcholaftic  mind,  the  condu<S  of  the  Romans 
at  the  Caudine  Fauces,  becaufe  though  ufuallv 
condemned  by  the  hatty  obferver,  it  has  beea 
differently  adjudged  by  many  learned  writers? 

The  general,  fay  th(&y,  covenanted  withoiut 
orders,  and  without  power.  The  ftatfe  was  not 
bound  to  ratify  his  promife.  The  Samnfites  never 
inflfted  that  it  was.  No !  they  only  urged,  that 
the  army  ihould  be  put  again  in  the  iituation  iii 
which  they  flood  when  furrounded.  The  Roman 
general  had  promifed  his  utmofl  exertions  to  ob- 
tain ratification  from  the  ftrprcme  power.  The 
jSamnites  accepted  the  chance  of  his  fucceedingv 
and  releafed  the  prey,  to  whfch  their  title  could 
never  be  reftorcd ;  all  that  the  (late  was  bound 
to  do,  was  to  give  up  the  unfuccefsful  promifew 
to  the  foe,  an  offer  made,  and  peremptorily  re- 

je6led.     Such  is  the  language  of  writers  on  public 

■ 

law,  and  fuch  the  nature  of  all  fubaltern  powers, 
according  to  them.  See  Grotius  on  the  Samnitte 
and  Numantine  Treaties,  (k  Jttre  B  ^  P.  Lib.  2. 
ch.  15. 

The  obfervation  i§  of  the  more  confequence, 
becaufi^  tl^QjRp  |>«fttioQ4  be<^?  Wrongly  on  ^  xnodern 
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queftion,  which  has  been  not  a  little  agitated  (3). 
I  do  not  here  give  my  opinion  ;  the  inftance  is 
adduced  to  caution  the  dogmatical  but  unlearned 
decider  on  fimilar  quellions,  of  the  neceffity  of 
(ludying  this  law. 

The  limits  of  the  rights  of  the  befieged  to  de- 
ftroy  the  fuburbs  of  the  town  befieged,  or  of  the 
befiegfers  to  ruin  its  fumptuous  edifices — the  treat- 
ment of  fpies — ^the  cafe  of  fubjefts  taken  in  arms, 
and  particularly  among  enemies  who  furrender  on 
terms— the  power  of  the  vidor  over  the  property 
of  the  vanquilhed,  occurring  in  every  page  of 
recorded  time,  demonftrate  the  neceffity  of  this 
knowledge  to  the  writer,  the  admirer,  and  the 
fiudent  of  hiftory, 

I  fhall  detain  your  attention  by  barely  mention- 
ing two  inftances  more,  of  a  nature  perhaps  too 
delicate  to  be  at  prefent  difcufled  in  this  place, 
What  floods  of  abfurd  argument  have  been  poured 
forth  on  the  quellions,  how  far  one  ftate  has  a 
right  to  interfere  in  the  government  of  another, 
or  to  change  its  own  conftitution  r  Infinite  are 
the  ihades  and  gradations,  the  exceptions  and 
qualifications,  which  attend  fuch  pofitions  and  en* 
quiries;  yet  mankind  feem  td  hav^  forgot  the 
adage,  that  error  lies  in  generals,  and  to  haye 
fuppofed  that  no  pofitions  are  true  but  thofe  that 

(3)  Ti^at  refpedang  the  articles  of  J^imerick^ 
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are  univerfal.  The  principles  which  ought  to 
guide  and  determine  us,  in  fuch  difquifitions, 
have  been  clearly,  and  I  think  juftly  laid  dowa 
by  writers  on  the  law  of  nations,  an  attentive 
and  honeQ;  perufal  of  whofe  works  might  not  only 
have  filenced  much  of  the  wordy  war  on  thefe 
;fubjefts,  but  what  is  of  infinitely  more  confe- 
quence,  have  faved  much  human  blood. 

To  diminifli  therefore  thefe  difficulties  which 
occur  to  unenlightened  reafon,  to  mitigate  the 
horrors  of  war,  and  preferve  the  bleffings  of  peace, 
their  laws  have  been  reduced  by  philofophers  to 
a  fyftem,  whof^  general  method,  order,^  and  par* 
tition,  it  is  now  my  bufinefs  i)riefly  to  explain. 

They  firft  diftinguilh  the  internal  law  of  con- 
fcience,  which  is  ufually  called  the  necejfary  and 
natural  law  of  nations^  and  which  is  always  obli- 
gatory upon  a  nation  with  refpe6l  to  its  own  duty, 
from  the  pojitive  law  of  nations.  This  pofitivc 
law  confide  not  only  of  that  which  has  arifen 
from  cuftom  and  convention,  and  therefore  is  or 
may  be  confined  to  particular  flates,  and  depends 
upon  their  arbitrary  volition;  but  alfo  that  ex- 
ternal law,  which  didates  what  twery  nation  may 
require  of  every  other,  which  law  is  independent 
of  their  mere  volition,  and  yet  being  founded  in 
the  will  as  govierned  by  reafon,  is  ufually '  called 
the  voluntary  law  of  nations.  They  divide  there- 
foFC  the  law  of  nations  into  the  natural,  or  in- 
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ternal  law  of  confcience,  and  the  pofitive ;  l\\t 
pofitive  again  into  the  voluntary  or  externa!  law, 
and  the  arbitrary,  M'hich  confiftd  of  the  conven- 
tional and  the  cuftomary. 

Example  will  illuftrate.  U^ar,  founded  on  ju(*- 
tice,  is  (according  to  the  law  of  nature,  which 
conftitutes  the  neceflary  law  of  nations)  '  a  juft 
method  of  acquifition.  War,  founded  On  injuf- 
tice,  is  not.  But  by  the  voluntary  law,  every 
trar  publicly  declared  with  all  due  forms,  is  con" 
Jidtred  as  juft  on  both  fides,  and  accordingly 
lamongft  nations,  conqueft  is  always  allowed  as 
lawful  title,  unlefs  the  confequencc  of  war  un- 
folemn,  as  well  as  unjuft  (4). 

The  voluntary  law,  of  which  we  hjive  here 
fpokeu,  muft  be  carefully  diftinguiflied  from  the' 
conventional  and  the  cuftomary ;  it  is  unvcerfaly 
and  founded  in  nature  as  well  as  the  neceffary, 
and  therefore  is  plainly  diftinguiflied  from  that 
law  ^hicli  arifes  from-  compaft  exprefled  or  im- 
plied. It  muft  alio  be  diftinguiflied  from  the 
neceflary  law,  becaufe  it  is  the  external,  as  that 

(4).  This  does  not  contradiA  my  opinion,  that  the  law 
of  nature  applied  to  nations,  fuffers  no  change  \  it  is  not 
herd  applied;  but  a  pofitive  law  founded  on  implied  cotn*-' 
pa£k  (that  compaSf  made  by  reafon  indeed,  but  no  part  of  the 
immediate  law  of  nature)  is  fubflituted,  and  it  is  in  thi& 
fenfe  that  Grotius  fays,  yure  gentium  vetari  multa  folenty 
qua  jus  natura  permiltity  zni  the  cotWcrk^ 
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is  the  internal  law  of  nations.  The  neceffary  is  k 
facred  law,  obligatory  in  confcienc6  on  all  nar 
tions,  in  the  regulation  of  then*  internal  conduft. 
The  other  is  a  rule  which  their  welfare  and  com- 
mon fafety  obliges  them  to  follow  in  mutual 
intercourfe.  The  thing  .therefore  forbidden  by 
the  natural  may  be  tolerated  by  the  voluntary, 
becaufe  its  puniflmient  may  be  inconfiftent  with 
general  liberty  and  reciprocal  independence; 
but  wemuft  not  thence  deduce  its  reftitude  orjuf- 
tice.  The  general  principles  6f  national  jurif- 
prudence  oblige  us  often  to  leave  the  offending 
nation  to  the  chaftifement  of  confcience,  and  the 
difpenfations  of  Providence.  That  people  is  for- 
bidden by  the  natural  law  of  nations  to  do  wrong, 
but  punilhment  is  wrefted  from  our  hands  by  the 
voluntary.  The  necelfary  law  then  immediately 
proceeds  from  nature,  the  voluntary  mediately, 
nature  recommending  a  deviation  from  her  ordi- 
nary principles,  on  account  of  the  relative  ftatc 
of  nations,  and  their  mutual  advantage. 

The  following  examples  will  illuftrate  tlie  nature 
of  thefe  feveral  laws : 

That  fliips  fliould  be  received  with  humanity 
irhen  in  diftrefs,  and  affifted  when  ftiipwrecked, 
^re  di6tate$  of  the  necejfary  law  of  nations. 

The  interdift  to  nations  againft  interfering  with 
the  kitc^ftHl  feguilktions  of  atiother*s  government 
or  cpnftitution,  however  anjuft  they  may  be,  ttt 
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contrary  to  the  natural  and  neceflkry  law,   is  art 
inftance  of  the  voluntary.  , 

All  treaties  are  inftances  of  the  conventional; 
the  right  of  fending  embafladors,  the  refpeft 
iliewn  to  flags  of  truce,  the  abftaining  from  put- 
ting prifoners  to  death,  of  the  cujivmary  (5). 

The  voluntary  proceeds  from  the  prefumed  con- 
sent of  nations ;  the  conventional  from  the  exprefs ; 
'    the  cuftomary  from  the  tacit  confent;  and  the 
three  together  form  the  pojitive  la\v  of  nations. 

The  voluntary  is  univerfal :  the  cuftomary  may 
or  may  not  be  fo :  the  conventional  fcarcely 
can. 

The  cuftomary  and  conventional  may  or  itiay 
not  be  declaratory  of  the  neceffary  and  natural  law 
of  nations,  or  confoiiant  to  it ;  but  if  repugnant 
to.it,  are  unjuftifiable,  for  that  is  immutable^ 

Sudi  are  the  diftinftions  which  writers  have 
thought  neceflkry  in  treating  of  this  law;  the 
limits  of  a  prseleftion  will  not  fuffer  more  minute 
detail.  Still  it  may  be  aflced  (it  is  the  laft  objec- 
tion I  ihall  confider  in  this  exhortation  to  the 
ftudy  of  a  moft  ufeful  and  noble  fcience)  to  what 
purpofe  thefe  theories  and  thefe  fyftems  ?  In  prac- 

(S)  This  Mr.  Ward  calls 'the  conventional  i  it  is,  but  a 
difFci«pce  in  terras,    I  follow  Vattell. 
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tice  behold  Jthem  neglefled,  defpifed  by  ftatef- 
men,  contemned  bv  politicians.  Let  the  obje6lor 
recoUeft,  that  he  makes  practice  the  criterion  of 
right,  .or^ denies  its  diftinftion  frojn  wrong:,  is 
there  then  no  difference;  between  right  and  wrongs 
between  trjiith  and  falfehood,  between  juftice  and 
iniquity?  Can  the  aethereal  form  of  heavenly  vir- 
tue be  ftained  by  the  pollution  of  man,  or  its  im- 
mutable eflence  change  with  the  fickle  villainy  of 
the  human  heart  ?  Forbid  it  Heaven  !  fuch  opi- 
nions can  never  enter  tliefe  walls ;  within  this 
fanftuary  refutation  were  idle.  On  the  founda- 
tions of  obligation  we  may  differ,  on  its  exiftence 

every  heart  will  unite, 

/ ' .  '     ■  '> 

Let  the  difciples  of  Machiavcl  defpife  the  law 
of  nature.  Let  their  doftrines  boaft  a  Ifttle  tem- 
porary fuccefs  or  individual  elevation'.  Provi- 
dence does  not  defcend  to  our  miriute  fpan.  Po- 
litical villainy  may  profper  for  a  fingle  life,  or 
mould  the  fortunes  of  a  particular  man ;  but 
where  is  the  nation  which  has  profpered  by  de- 
fpifing  the  laws  of  Heaven.  The  life  of  nations 
is  the  period  of  phi'lofophic  obfervation.  Tlieir 
duration,  and  their  felicity,  the  criterions  to  dif- 
tinguifli  found  policy  from  tricking  iniquity  ;  lo 
the  tribunal  of  hiftory  I  appeal,  and  time  and 
fate  Ihall  be  the  judges.  Who  fliall  fay  for  how 
many  centuries  falfe  policy  and  miftaken  cunning, 
in  their  day  admired  and  called  wifdonj|  havp 
been  generating  the  ftorm  w'hich  now  agitates 
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Europe^   or  how  remote  the  fathers,  whofe  fini 
jUre  now  viiited  upon  their  children  (0). 

But  great  Is  our  error,  if  we  iUppoie  that  tH6 
]aw  of  nations  has  no  influence  on  the  wicked ; 
it  checks  where  it  does  not  guide.  No  prince^  - 
no  potentate,  dare  refufe  an  apparent  allegiance 
tp  its  fway.  In  the  imagination  of  the  poet  alone 
has  exiiled  the  bravo  who  anounces,  all  this  I  do 
becaufo  I  can.  The  manifeftoes  of  belligerent 
powers  are  fo  many  acknowledgments  of  its  do- 
minion. Nor  are  they  merely  obeifances  to  the 
ilar  of  virtue ;  the  difpofitiqn  of  nations  tends  to 
punifli  the  violators  of  their  conimon  law ;  that 
difpoiition  will  often  cont^ul  the  intrigues  of 
courts,  and  the  confederate  artifice  of  mutually 
torrupting  ilates.  Nor  are  minifters  always  fo 
wicked  as  to  require  impelling  force  from  the 
public  will.  It  were  a  cruel  fentence  on  gover- 
nors, which  decreed  them  necelfarily  fl^gitiou^, 
or  fuppofed  the  infufion  of  authority  a  poifon 
to  all  the  bland  materials  of  the  human  heart. 
Many  have  b?en  the  falutary  rulers,  who  were 
fons  of  reftitude,  not  fervants  of  fear,  and  the 
doftrine  that  power  and  honcfty  are  incompati- 
ble, checks  every  feed  pf  confidence,  and  with 
eternal  langour  blails  the  thus  uncheriihed  pror 
penfity  to  good,  which  the  Peity  placed  in  th^ 
rudiments  of  our  conftitution. 

(6)  This  was  written  before  the  conclufion  of  the  war. 
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Let  Its  witch  the  pitj^ds  of  juft  antf  tmjult 
wars.  Some  of  us  in*  the  conrfe  <>F  ti6  long  Kfc 
hav^e  had  opportunities.  The  enthniiaiiii,  the  fjif- 
tit,  the  united  fbrce  of  the  nation  itt  the  former 
is  irrdiftible.  The  voice  of  faftion  is  dumb ;  the 
conteft  for  power  ceafts  ;  murmur  fcarcc  whifpcrs 
in  her  dark  cave ;  oppofition  is  impotent.  In  the 
latter,  with  languid  and  defponding  cflfbrt,  the 
nation  afts  with  but  half  its  ftrength,  while  the 
other  moiety  in  the  violent  ebb  of  popular  opi- 
nion, revolves  back  oii  the  iffuing  tide.  Let 
us  admire  the  truth,  and  acknowledge  there  b 
a  law  in  our  hearts,  refiftlefs^  and  incontroulable. 

Is  the  knowledge  of  juftice  ufelefs,  becaufe 
men  will  not  always  be  perfectly  jufl.  Men, 
though  not  perfectly  juft,  M^ill  be  Icfs  unjuft» 
knowing  this  law ;  men  will  do  wrong,  but  he 
would  be  a  ftrange  logician  who  inferred,  there 
is  therefore  no  ufe  in  knowing  the  difference 
betjveen  right  and  wrong.  What  is  the  ufe  of 
all  moral  education  ?  Men  are  more  virtuous  by 
being  taught  what  is  right,  nor  is  it  poilible  that 
the  human  mind  can  be  long  expofed  to  the 
luminary  of  reafon,  without  hting  whitened  by 
its  rays;  while  then  the  unalterable  bonds  of 
right  and  wrong  (hall  exiil ;  until  the  adamantine 
walls  which  feparate  the  infernal  regions  of  fraud 
and  iniquity  from  the  blif^ful  feats  of  light  and 
Heaven,  fhall  be  pulled  down  ;  fo  long  as  chaot 
and  confufion  dwell  on  the  borders  of  Hell,  ^nd 
helliih  deeds ;  while  national  tretchery  &aU  de* 
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firoy  reciprocal  confidence^  and  the  fangs  of 
national  injuftic^  be  the  feeds  of  armed  myriads 
againUt  itfclf  j  while  there  be  any  virtue,  while 
there  be  any  praifb,  fo  long  ihall  the  law  of  na* 
tions  tower  in  the  rank  of  digni^ed  fcience»  and 
its  difcipies  meet  their  r^wardt 
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XAW  OF  th:e  admiralty. 


The  author  begs  that  he  may  not  he  aectfed  of^ 
plagariftn,  if  on  controverted  queflions  he  had 
adopted  the  -very  vord^  of  Lord  Mansfield,  and 
Sir  William  Scott,  even  at  confiderable  length. 
Where  can  the  reader  tread  fo  fafely  as  in  the 
footJReps  of  thofe  mod  celebrated  ^  men,  to  vary 
from  whofe  very  modes  of  expreffion,  when  they 
can  be  had,  would  be  miferable  aifedation  i>f 
Aovelty,  with  total  difregard  of  utility  } 


(    SI    ) 
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©N  THE   ANTIQJJITY  OF   THE  ADMIRALTY,    AND 

OF  ITS  COURTS. 

X  HE  difquifitions  on  this  fubje6);,  though  rather 
curious  than  ufeful,  have  fo  much  engaged  •  the 
attention  of  great  and  able  men,  that  to  pafs 
them  over  in  filence  might  argue  difrefpeft  for 
their  labours,  or  inattention  to  their  fame.  Go- 
dolphin  and  Exton  (1)  particularly  have  proved 
their  learned  refearch  in  tracing  the  d^ivation 
of  the  name,  and  by  quotations  proving  the 
exiftence  of  this  authority  among  the  ancients, 
as  alfo  its  early  eftablifhment  in  modem  Europe, 
but  efpecially  in  Britain;  the  queen  of  ifles  and 
fovereign  of  the  fea. 

Many  languistges  have  been  fearched  for  the 
derivation  of  the  celebrated  word  admiral,  or 
ammiral  (2) :    fome  derive   it    from  -  the   greek 

(i)  Godolphin  wafr  judge  of  the  zdminky  about  the 
middle  of  the  fe venteenth  century  i  the  Extorts  after  him» 
of  whom  there  were  two,  John  and  fir  Thomas. 

(2)  By  our  oU  fiuthor^,  the  word  is  ufually  written  tni^ 
miral ;  and  in  old  additions  of  Miltofi  I  think  it  is  (b  fpek; 
'*  As  yrhea  the  mail  of  f^tnc;  ti^  anuBiral.'' 
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^kfjuufog  falfua,  becaufe  his  jurifdi6iion  extends 
Qver  the  fftlt  feas  Others  from  the  faxon  aen 
mere  eal;  that  is,  over  all  the  fea:  and  others 
again,  whofe  opinion  Godolphin  approves,  partly 
from  the-  greek,  partly  from  the  arabick ;  amir^ 
or  emirj  in  afBtbrc,  ^gniffmg  prsefe£ius;  and 
«Xid^,  in  the  greek  language,  marinus^  .  both 
^ich  amouat  td  admiralius,  or  rather  «iiMinifa« 
lius.  Certain  it  is,  that  in  the  eaft,  the  appella^ 
tion  was  alfo  given  to  terrene  princes  and  com* 
imknders  i  thus  the  fuUa^i,  ar  tyrant  of  Babylon, 
frequently  .nuentionied  m  thiiir  tv^x^&Bii(mh  ^^ 
adfo  and  commoniy  called  ,«tonral  (3). 

We  might  f oppofe  thit  it  required  no  great 
leaniing  to  prove  itbat  a  fleet  muft  ha^^  a  com- 
xiianidier,  and  a  tuyy  a  fuperintending  or  f*egulaj^ 
iog  pcrwer.  Yet  tiie  -early  writers  oa  .adpiiralty 
juriiiidBfiion,  and  pixDpug^ers  of  its  authority 
.againfl  the  encroach men.ts:  of  tib.e  common  la^, 
Jhave  ranfacked  ancient  and  .modern  lore  to  fliew 
that  the  admiral's /authority  ;ha$  exifted  in  almoft 
every  civilized  nation,  though  under  various 
D^mes*  The  thalafixarchns  of  the  Greeks,  the 
.prsefbfttts  claiffis  of  the  Eomans,  and  the  dun- 
gaiius  of  Confiantinople^  are  vouched  in  aid  of 
a  pofition  which  required  neither  argument  nor 
example,  where  the  'pOM^er  was  in  any  '&gree 
^ftarat,  or  ihe  country  maritime  ;  and  the  title  of 


*  (3)  Tl^*  mentkrti  df  the  admtriiil  of  Babylen  is  ntot  un- 
fra}uent  ki  the  eM  ^romance,  particularly  in  archlMlhoip 
Turpin'tianieiisclwfiiclt^  -     • 
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admirdi  i^  bellowed  by  tbefe  writers  as  femiliarly 
upon  the  Carthaginian  HannOy  and  Hamilco^  as 
upon  our  own  naval  tmnmanders. 

It  is  a  inatter  of  more  curiofity  to  trace  the 
origin  of  this  oiBc^  in  England  and  in  France^ 
becaufe  we  thus  alfo  nearly  fix  the  period  when 
they  began  to  be  maritime  powers,  fince  the 
exiftence  of  the  ofiice  muft  of  neceflity  fpeedily 
follow  the  exiftence  of  a  navy.  Now  it  app^rs 
by  the  authority  of  John  Tillius,  a  clerk  of  the 
parliament  of  Paris,  who  wrote  De  Rebus  Gal-- 
Ucisy  that  the  kingdom  of  France  having  been 
leifened  by  intefiine  diviiions,  and  its  kings  re- 
duced to  narrow  dominions  by  their  potent  vaflals^ 
fuch  as  the  dukes  of  Normandy  and  Bretagne, 
and  the  earls  of  Flanders,  Provence,  and  Lan* 
gitedoc,  and  having  for  a  long  time  uo  command 
of  the  fea,  it  had  confequently  no  occafion  for 
admirals;  amd  therefore,  according  to  this  author  J 
the  firft  admiral  of  France  was  AmericuSf  or 
Afnauriusy  vifcoun^t  of  Narbonnie  (4),  fo  confti 
tuted  in  king  John's  reign,  about  the  year  1300. 
And  though  fome  pretj^hd  that  there  was  kn  ad- 
miral even  in  the  d^$  of  king  Pepin,  yet  thqfc 
who  pay  any  attention  to  probability,  do  not 
pretend  that  Amaurius  had  any  predecelfor  except 
EnguarantUM  Domdc  Caufy^  about  twenty  years 
before  in  the  reign  of  Philip  the  Bold ;  at  le^ft 
not  as  admiral  of  all  France/  for  it  is  laid  that 

(4)  See  the  book  called  £<KVf  tftht  See,  p<  jf4« 
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there  were  at  one  time  tM'o,  at  another  time  three 
admirals  in  Trance,  "dividing  their  jurifdi6li^n 
according  to  the  coafts  of  their  feveral  provinces 
refpeftively.     This  high  office,  lord  animeral,  in 

•  •  *    • 

point  of  dignity,  was  next  to  that  of  the  high 
conftable  of  France  (5). 

The  wrFtcrs  on  the  antiquity  of  the  engHfli 
maritime  power,  and  its  fovereignty  of  the  fea, 
infift,  apparently  with  truth,  and  in  confonance 
with  the  natural  progrefs  of  events  lii  the  hiftory 
of  j:he  two  nations,  that  the  office  of  admiral. was 
of  much  earlier  date  ;  and  Exton  and  Gojdolphin, 
jiot  content  with  fir  Henry  Spelman's  judgment 
(who  was  of  opinion  that  this  high  officer  was 
not  known  in  England  by  that  name  or  ftile  until 
the  beginning  of  the  reign  of  Edward  the  firft, 
i.  e.  about  the  year  1272(6),  though  the  office 
was  known  long  before)  infifl  that  bbth  name 
and  office  were  known  at  a  much  earlier  period. 

They  fay,  that  by  an  ordinance  of  king  John 
made  at  Haftings,  touching  the  fovereignty  of 
the  britifti  fea  in  the  point  of  ftriking  fail,  or 
veiling  bonnets  by  the  veffels  of  foreign  nations 
to  the  king's  fliips,  mention  is  made  of  the  lord 

*       is)  See  Gocfclphin,  p.  3ti, 

(6)  This  bears  a  ftriking  propinquity  t6  the  rime^when 
Caufy  was  appointed  admiral  ofi  France  ^'^  and  when  we 
s  look  into  hiftory  and,  fee  that  about  this  time  the  Teas  were 
extravagantly  infefted  by  pirates,  which  produced  a  war 
between  England*  and  FraiKQ,  we  fliallfufpeft  a-fimilaritf 
of  caufes. 
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'  high  admiral  of  England ;  and  that  by  an 
ancient  record  in  the  Tower  of  London,  entitled, 

'  De  JitperiorUate  maris  AngUce^  ^  Jure  Officii  Ad- 
mirallitatus  in  eodem^\t  appears  that  the  Admi- 
ralty of  England,  and  the  jurifdiftion  thereof, 
w^  far  inore  ancient  than  Edward  the  firft ;  and 
from  age  to  age  fucceffively,    and  time  out  of 

i?fiind.:    and  this  they  confirm    by  many  other' 

*•■''.•  • 

authorities. 

Whatever  may  be  the  truth  as  to  the  name, 
the  office  was  certainly  known  and  ufed  in  Eng- 
land' before  the  reign  of  Edward  the  firft ;  and 
therefore  when  an  eminent  writer  fays  (7)  there 
was  no  fuch'  office  till  his  reign,  he  muft  mean, 
not  known  by  that  name  ;  for  my  lord  Coke 
lays  (8),  the  admiral,  and  court  of  admiralty, 
M^re  time  out  of  mind ;  though  he  was  at  firft  called 
capitaneus  niai^lSy  and  by  bthejr  names  (i9). 

In  the  latter  part  of  the  reign  of  Edward  I. 
anxl  during  the  whole  reisjn  of  Edward  IL  .Ed- 
Vafd  I^L  '  and  Richard  IL    there  appear  for  the 


*  I 


*  (7/  Ut.  Reeves,  Vol.  lil.-^.  197.  William  'cle  Lfei- 
bdrn  is  ftiled,**i^  Edward  I.    admiralius  jnaris  Jngliat  :•  it 

,  ii  ektraordiiiairy  tfa&t. Spelman  ihould  fay  m\  his.  ^Idfia^fy, 
that  Richard  Fitzallan,  in  the  reign  of  Richard  II.  iwS&»:^e 
firft:  admiral  of  all  England.  / 

(8)  CcdcQj  L.  260.  '     ,         ,'     .  X' 

(^).  Tboq;itai'dc;Moleton,  48. Henry  IIL  Wi^  co{;i^itttfed 
capita^ieus^  maris.,    See  the  Catalogue  of  Admirals  in  j^e 
.  Laws  of  the  Sesip   ai^d  confuk  Godolphin,    Exton^   and 
^ouch. 


moft  part  tp  have  beefi  t^^o^ .  ftiud  fometioiea  three 
adinjials,  filled  ja£  the  north^^  we£l,  and  fouth. 
When  the  fouth  coafi;,  as  fometimes  was  the  ca£e. 
was  fuppofed  tp  be  comprehended  in  the  weft» 
there  were  only  two.  There  i^  oqly  pne  perfbn, 
during  (he  period  aforefaid^  who  is  (liled  admiral 
of  England,  which  is  Ijlicha^d  iFitzallan,  earl  9f 
Arundely  which  probably  is  the  reafon  that  Spel- 
man  fays  he  was  the  firil  admiral  of  all  England  ; 
but  WiUian^  de  Liburne,  15  ^d ward  I.  is  called 
admiral  of  the  fea  of  England^  and  had  no  part-^ 
nerin  authority,  though  the  dflRce  was  foon,  aftpr 
divided.  The  authority  depended  jon  the  copri- 
million^  and  was  fometinjies  for  life,  fometimes 
during  pleafure.  /     , 

In  the  reign  of  Henry  IV.  \yje  ifincj  feveral  pejr- 
fons  lliled  admirals  of  Epgland ;  and  in  the  reign 
of  Hen^-y  VI.  thef?  §r^?^t  officers  began  to  be 
ililed  admirals  of  £.ugland,  Ireja^^;!  an^d  Agqui- 
tain.  .         . 

Tliis  is  the  title  mol^  freqi^eutly  annexed  to 
fucceeding  admirals  down  to  the  reign  of  Charles 
XL  though  fometimes  the  nances  .of  Wal^s,  Calais, 
&c.  £(c.  ^re  added.  Janies,  d^ke  of  Yofkj;  }s  tjiie 
firft  who  is  (tiled  admiral  of  England,  Scotlandi 
and  Ireland.  ;  u  .      :' 

When  the  duke  of  York,  afterwards- Jiames  H. 
was.  excluded  from  office  by  the*  teft  -kft,  in 
1497d,  the  king  declared,  that  he  wa^determined 
not  to  confer  it  upon  any  other  perfon  for 
the  prefent,  but  lK>  have  the  fattte  exeduted  .by 
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CQxnmiffioners  (lO),  which  was  done  accordmgly  t 
and  to  them  was  granted  full  power  and  authority 
to  do,  exercifei  execute,  and  perform,  all  an4 
every  the  powers,  authorities,  jurifdi6lions,  a^ 
mattery  ^nd  things,  which  to  the  office  of  lord 
high  admiral  dp  appertain.  There  have  fince 
been  two  lord  high  admirab,  the  earl  of  Pern* 
broke,  in  the  reign  of  prince  William;  and  king 
George  of  Dennoark,  in  that  of  queen  Anne; 
but  from  the  acceffipn  of  the  houfe  of  Hanover, 
the  office  has  always  been  in  commiffioners. 

The  king  Uierefore  ali^e  now  holds  the  c^ce 
of  Iwd  high  {tdmir^l,  but  in  a  capacity  dif- 
tinguiihaUe  from  his  real  character ;  be  reprefents 
that  great  officer,  though  in  more  modem  times 
we  do.  not  ufually  fpeak  of  the  lord  high  ad* 
miral,  but  of  the  king  in  his  office  of  admi- 
ralty (11).  The  diftinft  capacity  in  which  he 
holds  this  pomeXy  will  be  qiore  vifiUe  hereafter 
when  we  come  to  fpeak  of  prize  and  prize  droits, 
.there  befng  a  mofl;  material  difiin6iion  between 
thofe  things  which  come  to  him  jure  coronse,  and 
•thoCe  which  come  to  him  in  his  office  of  admiralty^ 
a  captor  having  no  claim  under  the  king's  ufual 
rproolamation  to  any  ihare  in  the  latter. 

The  prodigious   perquifites   which    had    been 
granted  by  patent  to  the  lord  high  admiral,  or 

(10)  See  fir  L.  Jenkins*  Letters,  p.  705.  2d  vol. 

(11)  See  ift  Robinfon's  Report^  p.  81.  and  229.   . 
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veftecl  in  him  by  iiiiniemorial  ufage,  of  couiiedo 
not  pafs  to  the  conimifliioners,  and  are  refeived 
for  his  majefty  s  ufe  by  tlie  exprefs  words  of  their 
commiflion.  Notwithftaiiding  the  extenfive  words 
ufed  in  theif  commiflion,  great  doubts  (12)  arofe 
with  refp'e6l  to  their  jurifdiftion,  to  quiet  which, 
in  the  fecond  year  of  the  reign  of  William  and 
Mary,  an  aft  was  paffed  by  which  it  was  declared 
that  all  jurifdiftiohs  and  powers,  which  by  aft  of 
parliament  or  otherwife  ar*  invefted  in  the  lord 
high  admiral  of  Eligtand,  hgtve-  always  apper- 
tained to  commiffibners  of  the  ^admiralty,  as  if 
they  were  lord  high  admiral;  in' imitation  of 
another  aft,  20  Car.  2.  cap.  4.  which  provided 
'for  the  powers  of  the  lords  comminioners  of  the 
treafury,  when  the  place  of  lord  high  treafurer 
IS'  vacant. 

Tlie  court  of  admiralty  is  held  before  the  lord 
high  admiral,  or  his  deputy,  who  is  called 
judge  of  the  court ;  when>  there-  was  a  lord 
high  admiral,  the  judge  of  the  admi^alt}'*  held 
his  place  mod  commonly  by  patent  from  him  (J  3), 
and  was  called  his  lieutenant,  as  the  vice-ad- 
inirals  of  the  feveral  diftrifts  were  called  deputies. 
The  judge  now  holds  his  place  by  direft  com^ 

(i2]  See   thefe    doubts  exemplified   on    the    quei^ion. 
Whether   a  commiifion  of  oyer   and  terminer    could   be 
directed  to  them,  a  ftatute  of  Henry  VIII.  faying,  it  muft 
be  to   the  ^rd  high  admipl.     Sir  L.  Jenkins,    2d  vok, 
p.  705* 

>    (13J  SU  Lu  Jenkins,  vol.  II.  p.  7^6. 
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niiffions(14)  from  the  crown,  uncjer  the  great 
feal;  to  him , appeals  lie  from  the  vice- admiralty 
courts  in  t^ie  Wjeft  Indies,  and  other  plantations 
and  fettlements ;  and  that  on  revenue  caufes  as 
well  as  others,  which  had  been  doubted  (15),  and 
the  privy  council  alleged  to  be  the  only  proper 
ourt  of  appeal. 

The  court-  of  admiralty  is  twofold ;  the  i;i- 
Jtamt  court,  which  takes  cognizance  of  contra6ls 
made,  and  injuries  committed  upon  the  high 
feas ;  and  the  pme  court,  which  has  jurifdic- 
tion  over  prizes  taken  in  time  of  war.  The  com- 
xniflions  to  hold  thefe  courts  are  perfedly  diilind, 
though  ufually  given  to  one  perfon.  Their  rer 
fpeftl^e  jurifdiftions  and  authorities  will  be  here- 
after difcufled  in  appropriate  chapters. 

The  inftance  court  is  governed  by  the  civil 
law,  the  Jaws  of  Oleron,  and  the  cuftoms  of  the 
admiralty,  modified  by  ftatute  law.  .    , 

The  prize  court  is  to  hear  and  determine  ac- 
corfling  to  the  courfe  of  the  admiralty  and  the 
Jaw  of  nations. 

From  the  inftance  court  ian  appeal  lies  to  the 
king  in  chancery,    who    appoints   delegates  by 

(14)  When  the  duke  of  york  ccafed  to  be  adoHral, 
fir  Leoline  got  his  commiffion  from  the  crownt  H«  gives 
us  thefe  material  words  of  it.  **•  Te  locum  tenentem  not 
^^  trum  in  di£la  curia  admiralitatis  Angliae  &  oflicialem 
^^  |»rincipalem,  comifiariumque  generalem  &  fpecialem,  Mif 
f^  antedi^as  fuprempp  curis  admiralitatis  AnglisD  prxfideii- 
ff  tern  &  judiccm*,  orrfinaoius,  facimus/'  &c.  &Ct 

(15^  Sec  2d  RobinfoQ's  flti|>orts^  p.  24?. 
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commiffion  to  hear  and  determine  it  From  the 
prize  court/  the  appeal  is  to  certaiti  commif- 
fioneilB  of  appeal  coniifting  chiefly  of  the  privy 
council. 

In  Scotland^  the  jurifdi£lion  of  the  adiAiral  in 
maritime  caufes  was  of  old  concurrent  with  that 
of  the  feffion.  The  high  admiral  Is  declared  the 
k^^^g's  juftice  general  upon  the  feas;  on  frefh 
water  within  flood  and  mark,  *and  in  all  hai'houts 
and  creeks.  His  civil  jurifdiftion  extends  to  all 
maritime  caufes,  and  fo  is.  flid  to  comprehend  quef- 
tions  of  charter-parties,  freights,  falvages,  bdttbnw 
ries,  &c.  He  exercifes  thisfupreme  jurifdiftionby 
d  delegate,  the  judge  6f  the  high  court  of  ad-- 
miralty ;  and  he  may  alfo  name  inferior  deputies, 
whofe  jurifdiclion  is  limited  to  particular  diibr!6b, 
knd  vhbfe  fehtences  are  fubjeft  to  the  review  of 
thfe  high  court.  In  caufes  which  are  declared 
to  fall  under  the  admiral's  cognizance,  his  jurif- 
diiftioti  is  fole,  infomuch  that  the  felfiou  itfelf, 
though  it  may  review  his  decrees  by  fufpenfioh 
or  redufiion,  cannot  carry  a  maritime  queftion 
frbm  him  by  advocation.  From  the  Lords  of  fef^ 
l&on  the  kppeal  now  lies  to  the  Houfe  of  Lords* 

The  admiral  of  Scotland  has  acquired,  by  uiage, 
'jurifdi£lion  in  mercantile  caufes,  even  where  they 
fre  not  ftri6lly  maritime,  cumulative  with  that 
of  the  judge-ordinary* 

...  jBy  the  nineteenth  article  of  the  union  with 
^otljind^  all  admiralty  jurifdi6lions  fhall  be  4in-, 
der  the  lord  admiral,    or  commiiSoners  of  ad- 
miralty in  Great  Britain; 
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iBut  tlie  court  6f  stdtiiiralty  now'  ill  Scotland 
&all  be  continued,,  and  all  revietv^,  redu6lion9» 
or  fuipenfibus  of  fentehces  in  maritime  caufes,  till 
the  t>arliam«tit  of  Great  Britain  Make  regulations 
as  etpfeditot  for  the  whole  united  kingdom,  fo 
as  in  Scotland  be  always  a  ddurt  of  admiralty 
fbr  deti^rmining  all  maritime  caufes  relating  toi 
i)rivtte  right  in  Scotland 

And  the  heritable  rights  of  admiralty  and  vice- 
adnliralty  in  Scotland,  Iball  be  relbrved  to  the 
proprietors  as  rights  of  property,  fubjed  in  the 
manner  df  exercifin^  tX>  thfe  regulations  of  piir^ 
liaaient(l5). 

Ih  Ireland  it  doth  not  appear  that  there  eve^ 
was  k  lord  high  admiral  diflin^  from  that  of 
^England,  Spelman  and  others  mention,  thai 
when  the  oiSce  in  England  y^as  tripartite,  about 
SO  kdWard  I,  ^  eerti^iil  Iriih  knight,  whofe  nam^ 
is  not  mentioned,  was  adniirai  of  the  weft,  and 
the  parts  thereof,  but  not  particularly  or  excltt- 
fively  (^  tircland.  Ireland,  as  we  have  obfervcd, 
was  ufiially  fpe^ified  an4  included  in  the  com^i' 

» 

(16)  An  ihterefting  <|ueftion  is  jifcuflTed  in  the  Letteit 
hf  Sir  L|ofie|  Jenl^ins,  which  arofe  between  the  two  king* 
&>ms  of  England  and  Scotland  before  the  union,  with  ret; 
fpeGt  U>  l^e  power  pf  (he  engli(h  court  of  admiralty  tpt 
touch  a  fentence  of  ^6e  fcottifh  court  evidently  null,  for 
want  of  fpiUing  aU  perfons  interefted,  where  the  (hip  coAr 
^earned  was  afterwards  found  in  England,  and  on  the  ^e£* 
tion  whether  the  party  injured  was  obliged  to  foek  rdbrefii 
fft^cotland  by  way  qf  appeal^  Sir  L.  J.  2d  vol.  JbU 
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miflion    to    the    lord    high    admiral    of    Eng- 
land. .     . 

There  has  been  in  Ireland,  from  timQ  imipe- 
moriali  an  inftance  court  of  admiralty.  It  is 
mentioned,  and  the  mention  is  wortJiy  of,  note, 
more  than  once  in  the  letters  of  fir  Leoline  Jenkins^ 
and  a  new  method  of  appeal  from  it  at  that  time 
propofed,  was  probably  by  him  prevented,  ^(]in(l 
certainly  juftly  condemned.  This  court  was  put 
upon  a  new  footing  in  the  year  1782,  by  an  aft 
which  is  given  in  the  appendix.  Of  late  years 
no  prize  commiffion  has  been  given  to  the  judge 
of  the  admiralty  in  Ireland,  though  he  appears 
conftantly  to  have  poireflfed  fuch  an  authority, 
while  it  was  a  vice-admiralty  court,  ,i.  e.  till 
the  year  1782.    .  \       '     . 

By  the  articles  of  union  between  England  and 
Ireland,  it  is  provided  in  the  eighth  article,  that 
there  iliall  remain  in  Ireland  an  inftance  court 
of  admiralty  for  the  determination  of  caufes  civil 
and  maritime  only ;  .  and  that  the  .  appeal  from 
fcnteaces  of  the  faid  qourt  ihall  be  to  his  ma- 
jefty's  delegates  in  his.  court  of  chancery,  in 
that  part  of  tlie  united  kingdom  called  Ireland^ 

Belides  the  inftance  and  prize  courts,  there  is 
a  criminal  jurifdiftioa  in  the.  lord  high  admbaj 
over  all  crimes  and  offences  !Committed  on  the 
fea,  or  on  the  coafts  out  of  the  body  of  any 
'  county,  and  of  death  or  mayhem  in  great  fhipsj 
being  or  hovering  iti  the  main  ftream  of  great 
rivers  below  the  bridges  of  the  fame  rivers.     But 
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thefe  offences  are  now  by  flatute  J8  Henry  VIII^ 
ch.  15.  tried  by  commiffioners  of  oyer  and  ter- 
miner, under  the  king's  great  feal;  and  tl^is  is 
at  prefent  the  only  method  of  trying  marine  felo- 
nies in  the  court  of  admiralty  ;  the  judge  of  the 
admiralty  flill  prefiding  therein. 

The  courts  of  vice-admiralty  will  be  fpoken  of 
hereafter  in  a  feparate  chapter. 
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OK  THE  ADMIRALTY  LAW  iN  GENERAL. 


It  is  my  purpofe  in  this  chapter  briefly  to  analyfe 
the  component  parts  of  admiralty  law,  referving 
its  regulations  until  we  treat  of  the  particular  fub- 
je6ls  to  which  they  apply. 

The  law  by  which  the  proceedings  of  the  court 
of  admiralty  are  governed,  is  compofed  of  thofe 
parts  of  the  civil  law  which  treat  of  maritime 
affairs  (as  far  as  the  decifions  of  the  Roman  code 
upon  thofe  fubjefts  have  with  us  been  deemed 
equitable),  blended  with  other  maritime  laws;  the 
whole  correfted,  altered,  and  amended,  by  afts  of 
parliament  and  common  ufagc. 

The  maritime  law  of  Rome  was  not  the  natural 
produftion  of  that  military  ftate;  nor  doth  it,  in 
the  legal  inftitutions  of  a  nation  fo  little  addifted 
to  commerce,  occupy  any  confiderable  fpace.  The 
lex  Aquilia — the  laws  de  nautico  foenore — the 
law  Rhodia  de  Jadu --*-*that  de  nautis;  caujponir 
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bus,  &c.-^Dc  exercitoria  a^oiie-^^D^  Incendio, 
iiaufiagio,  &c.-=^D'e  ttlviculariis^^De  n&vibus  non 
texcufandls-^De  Nalifragiis  (l)-^-cditipt«hend  al- 
jfnoft  all  \rhich  they  ha^c  deliveired  to  us  on  the 
fubjeft.  l^eckins,  M  edited  by  Vitinlus,  is  the  bell 
guide  to  our  knowledge  of  their  naval  ideas.  - 

the  fubftance  of  thefe  laws,  as  far  as  they  ein 
be  interefting  to  us,  tnay  eaiily  be  given.  '  They 
make  the  exercitoi-  or  owner  anfwerable  fof  the 
contra^  of  the  lUafier,  ^hd  it  is  faid  they  alio 
make  the  fliip  liable  for  the  fame*  They  Certainly 
do,  inafmuch  as  the  res  or  Ihtp*  might  be  arretted 
by  procfefs  till  bail  Was  given  t  but  I  do  not  fiud  any 
fuch  cafe  amoDg  the  tacita  pignora  of  the  Romans; 
though  repairs  of  a  (hip  might,  like  all  other  repairs^ 
conftitute  a  tad  t  pledge.  They  make  the  owner  liable 
for  the  offences  of  the  failors,  but  not  for  theit  con- 
trafts.  The  owner  was  not  liable  for  contrafts  of 
the  matter  exceeding  bis  authority:  he  was  liable, 
therefore,  for  the  wages  of  =thc  failors,  or  money 
laid  out  and  lent  for  the  repair  of  the  ihip;  but 
not  if  the  matter  contra6led  to  hire  out  the  Ihip, 
when  he  was  only  authorifed  to  convey  the  mer- 
chandize on  board  her.     The  creditor  might  fue 

.0 

( I )  Thefe  laws  are  found  in  the  Pancle<%$  and  Code  /e^ 
{pc6kive\y  as  follow  :^Lib.  14.  tit.  a.--iLib.  +.  tk.  9.~ 
Lib.  ^4.  tit.  i.-*-Lib.  47*  tit;  9.  of  the  Pahdcfts,  and  of  the 
Code.— Lib.  X  J.  tit.  i .—and  lime  lib.  1 1 .  tit.  5. 
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cither  niafter  or  owner,  and,  if  there  were  part- 
owners,  each  of  them  for  his  whole  debt  (2), 

The  laws  on  average  and  contribution  do  not 
materially  differ  from  thofe  of  modern  days, ,  and 
have  ferved  as  models  for  them. 

The  laws  of  marine  intereft  declare  that  the  rifk 
of  the  lender  on  the  credit  of  fliip  or  cargo,  iball 
commence  from  the  failing  of  thefliip:  that  ex- 
traordinary intereft  for  the  riik,  fi  modo  in  akic 
fpeciem  non  cadatj  if  not  on  a  gambling  contra^, 
iliall  be  allowed ;  and  that  even  ihipwreck  ihall  not 
^xcufe  the  borrower,  unleis  he  exprefsly  fiipulates 
that  the  money  /liall  not  be  paid  until  the'iliip 
reaches  its  deftined  port. 

The  Aquilian  law,  as  conftrued  and  extended 
by  equitable  conftru£lion  to  all  damage  done  to 
the  property  of  another  by  irrational  agents,  is 
Very  general  indeed.  Tbat  part  which  relates  to 
Ihips,  or  which  is  founded  upon  it,  provides,  that 
if  a  fliip  be  run  down  by  another  through  the  fault 
of  the  crew,  its  whole  value  fliall  be  paid;  if  by 
accident,  nothing ;  and  the  fault,  when  it  is  fuch, 
fometimes  falls  on  the  failors,  fometimes  on  the 
owner*  ^ 

The  exercitor  was  anfwerable  for  all  the  mer- 
chandize  and  efieAs  carried  in  his  fhip,  even  to  a 

(2)  Thefe  regulations  are  contained  in  the  law  in  the 
14th  book  of  the  Paodedb)  on  a£lions  againft  owners,  De 
Exercitoria  Adlione.  Thofe  on  average  and  contributign 
in  the  celebrated  Rhodian  l^w  de  Jaftu. 
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paffenger  carried  gratis,  and  whether  the  damage 
happened  by  the  fault  of  a  failor  or  a  paflenger ; 
but  not  if  it  was  occafioned  by  fliipwreck  or  pirates, 
or  any  other  of  the  caufes  which  the  civil  law  in- 

•r 

eluded  under  the  name  of  major  vis  (3). 

Plundering  a  veflel  fliipwrecked  was  by  the 
Praetor's  edifts  puniflied  by  compelling  payment 
of  fourfold  the  value;  by  Antoninus,  in  freemen, 
by  the  baftinado  and  baniflnnent  for  three  years  ^ 
in  flaves,  by  fcourging,  and  condemnation  to  thp 
mines  (4), 

No  fliip  was  to  be  exempted  from  thp  public 
fervices  of  the  ftate  (o). 

The  emperor  Conftantitip  thus  nobly  eicprefliss 
his  rejection  of  any  claim  of  imperial  prerogative 
over  fliipwrecked  effefils:  ■*  Si  quando  naufragio 
*'  navis  expulfa  fuerit  ad  littus,  vel  fi  quando  alir 
^^  q^am  terram  attigedt,  ad  dominos  pertineatj 
^*  fifcus  mens  fefe  non  interponat.  Quod  enim 
^*  jus  habet  fifcus  in  aliena  calamitate  ut  d^  re 
''  tam  luftuofa  compendium  fe^etur  (^)." 

'*  If  a  fliipwrecked  veffel  J>e  call  on  fliore,  or 
"  reach  ?iny  land,  let  the  ownei-s  have  her,  and  the 
*^  exchequer  put  in  no  claim.  What  pro^)erty  has 
*'  the  treafury  in  calamity  ?  Shall  the  revenue  prq- 
"  fit  by  mifery?" 

(3)  See  the  law  in  the  4th  bapk  qf  the  Pandefts,  De 
Nautis,  &c.  ut  BfCqepta  Reftituant. 

(4)  Dig.  47,  9.  De  Naufragio,  &c. 

(5)  uth  lib.  Code,  cap.  i.— (6;  iithlib.Code^cap.  5. 

d3 
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The  holding  out  falfe  lights,  aicuftom  there  faid 
to  be  frequent  with  fifliermcn  to  occafioii  ihipwreckj^ 
is  dreadfully  puniflied. 

Sterile,  then,  is  the  naval  iaw  of  Rome.  Bu^ 
to  the  inhabitants  of  the  little  ifland  of  Rhodes, 
driven  by  their  neceffities  to  cultivate  navigatiooj^ 
and  empowered  by  their  fituation  to  do  fo  with 
fucccfe,  are  eftfemed  the  authors  of  the  es^'lieft 
fea-la\vs  of  which  s^ny  traces  now  exift.  From 
them  the  Romans  are  iUppofed  to  have  borrowed 
all  their  marine  regulations;  a  pofitioft,  how-, 
ever,  by  no  means  generally  admitted*  Itrefta 
principally  on  the  celebrated  paflage  iu  the  Pan- 
de6is,  in  whi<;h  Antoninus  replies  to  the  petitiou 
of  the  ftipwrecked  Eudemon  (7).  But  there  are 
not  fo  mapy  wor(k  ii\  this  anfwer  a^s  there  have 
beeti  controveriics  and  opinions  on  its  meaning  ^ 
it  eniplpyed  the  pen  oif  Seldfn^    and  the  grea^ 

(J)  See  the  Pandcfts,  lih.  14.  x,\%.  8.  zM  Bynkerfhoek^ 
dc  lege  Rhodia.  The  words  in  the  Pmidefts  ^re: — ^^  Oe^ 
^^  precatio.  Eudapmonis  IS[icomedie^  ad  i\ntoiiinu.m  Im-^ 
*'  perator^m.  Qcanin^  Irnperator  Antdnine,  naufragium  ii^ 
**  Jtalia  f^cientes  direpti  fumus  a  publicanis  Cycladas  in^^ 
**  fulas  habit^tibus^  Refpondit  Antoninus  Eudaemoni : 
Ego  Cjuid^ii^  mundi  4on[ii'f^iiS,  lex  autem  poaris,  lege  id 
Rhodia  quae  de  rebus  nauticis  p^^cripta  ef^,  judicetur^ 
**  quatenus  nulla  noftrarum  Icgum  adverfetur.'*  The  Qreek 
oiigmal  fecms  to  me,  however,  to  confirm  the  common 
opinion ;  nor  do  I  underftand  why,  in  OAE  w^m^  ti}f  ^9byM^fnt% 
ru  vcfM>  ruK^o^wv  K^^vfffitff^  the^ox4s  »w  »/«» ^p  traofiaited  leg^  id^ 
and  not  l^g^  ^V/^. 
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autbority  of^jBynkerihoek  is  exerted  with  much 
labour  ^xid  ingenuity  to  fliew,  that  probably  the 
€ni|)eror's  relponfe  applied  only  to  the  particiilar 
cafe,  while  he  aiks  triumphantly,  **  How  doth  it 
*'  happen  that,  in  the  great  body  of  .the  civil  law, 
**  we  find  only  one  folitary  chapter,  thatdeJaftu, 
*^  taken  fropi  the  Rhodian  law:*'  It  leems  to  be 
agi^ed,  that  tlie  fterile  and  confufed  little  heap 
(8)  p.ubliflied  by  Leunclavius  and  others  as  a  body 
of  IJhodijtn  laws,  is  a  mere  forgery  of  later  times, 
unworthy  of  notice,  and  inapplicable  to  ufe.  Yet 
Extoji  hath  laboyred  to  iliew  that  the  rhodian 
fea-laws  wcfq  fettled  here  long  before  the  laws  of 
Olcron. . 

The  other  ancient  maritime  laws,  moft  particu- 
larly worthy  of  notice,  are  thofe  of  Oleron,  of 
Wi(b«y,  and  of  the  Hans  Towns  (9).  The  law;s 
of  Qleron  w^rp  certain  regulations  of  maritime 
affairs,  eftabliflied  by  oiu*  king  Richard  I.  dur- 
ing his  (lay  at  the  illand  of  Oleron,  on  the  coaft 
of  Guyenne  i^i  France,  on  his  return  from  the 
IJoly  I^and;  though  fome  afcribe  much  of  the 
jnerit  to  his  mother,  Elinor  duchefs  of  Guyenne, 

(8)  ^^  Jn^onditam  farraginem  de  rebus  ^lauticis/*  feys 
Palduinns,  ♦<  de  lege  RhQdia;"  and  BynkeriUoek  re-echoes 
his  words. 

(9)  They  have  all  been  colJe^Sted  and  publiQied,  togcthfer 
with  a  fummary  of  the  French  marine  ordinances,  }n  a 
treatife  entitled,  The  Laws  of  the  Sea,  pubJHbed  early  in 
fhe  eighteenth  century. 

D  4 
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who  had  previoufly  caufed  a  marine  fyftem  to  be 
drawn  up,  called  the  Roll  of  Ol^ron.  They  were 
continued  in  the  time  of  kin^  John,  and  certam 
,  ordinances  added  to  them,  as  appears  by  the 
Articles  of  Enquiry  tranflated  into  Latin  by  Maf- 
ter  Roughton ;  they  were  promulgated  anew  in 
the  50th  of  Henry  IIL  and  received  their  ultimate 
confirmation  in  the  12th  of  Edward  ^IL 

The  fame  and  hiftory  of  the  Hans  Towns  are 
too  well  known  to  allow  any  furprize  at  their 
being  the  framers  of  a  naval  code ;  but  that  Wif- 
buy,  a  town  in  the  now  obfcure  iflahd  of  Goth- 
land,  in  the  Baltic,  iliould  have  once  been  the 
queen  of  commerce,  is  more  furprizing ;  and  it 
requires  our  recurrence  to  the  hiftory  of  the  north^ 
in  centuries  long  fl^ce  paft,  to  account  for  the. 
fubmiffion  which  Europe  paid  to  her  laws.  Thefe, 
with  the  ordinances  of  Antwerp,  Stockholm,  and 
other  great  ports  of  trade,  as  far  as  they  have  been 
received  with  us  by  ufage,  and  are  not  contrary 
to  the  laws  of  our  land,  form  as  it  were  the  com- 
mon  or  fundamental  law  \^  which  the  admiralty 
proceeds  and  is  governed :  for  it  is  an  extraordi- 
nary truth,    that  the  greateft  naval  power  that 

ever   exifted,  that  of  Britain,  has   no  cemented 

•   •  ...» 

naval  code  publilhed  by  authority,  fuch  as 
France  has  collefted  together  ^n  onq  great  ordi- 
nance ;  and  to  determine  its  will  upon  maritime 
fubje6ls,  we  muft  confult  its  pradice  to  know  how 
far  the  maritime  laws  of  ancient  Europe  have  been 
here  received,    unlefs  where  2B&  of  parliament 
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9  • 

upon  fingle  and  detached  fubjc6ls  have  afbeFtained 
the  law;  and  hence  tlie  great  neceffity  of  fuch 
treatifes  as  the  prefent. 

We  muft  not  forget,  among  works  of  authority, 
the  Guidon  and  the  Confolato  del  Mare,  two 
celebrated  compilations.  The  latter,  particularly, 
has  been  termed,  by  a  mod  refpeftable  writer,  a 
yenerable  pile  of  maritime  and  commercial  law, 
whofe  origin  is  of  fuch  remote  antiquity,  and 
rooted  fo  deeply  in  the  annals  of  time,  that  no 

i 

one  can  tell  with  certainty  at  what  period  it  was 
fcompofed.  It  was  certainly  approved  and  adopted 
as  their  maritime  law  in  the  twelfth  and  thirteenth 
centuries  by  the  free  ftates  of  Italy,  which,  with 
fome  cities  of  Spain,  then  pofleffed  almoft  ex- 
cluiively  the  maritime  commerce  of  the  fouth  of 
Europe,  as  the  Hatis  Towns  did  of  the  north; 
It  contains  the  conftitutions  of  the  greek  and 
gtrm^n  emperors;  of  the  kings  of  France,  Syria, 
and  Cyprus;  of  Minorca  and  Majorca;  of  the 
Venetians  and  Genoefe.  It  is  abufed  by  Bynkerr 
ihoek  and  Hubner  a^  a  farrago,  on  un  recueit  qffhz 
tnal  ckpiji;  but  it  is  in  general,  and  juftly,  rer 
fpe6led  as  a  moft  valuable  treafure(lO),  and  Gi-; 
annoni  highly  commends  it, 

(lo)  Thofe  who  have  perufed  the  Confolato,  might  al- 
i|ioi(i  imagine  that  the  calumniators  of  the  work  had  never 
read  it  with  care.  To  my  humble  judgment,  it  appears  a 
work  o^  furprifing  merit,  when  we  confider  the  period  m 
whicn  it  was  compofed — clear,  concife,  and  judicious.  The 
eopy  which  I  have  ufed,  was  lent  to  me  by  the  &vour  of  a 
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The  Black  Bopk  of  the  admiralty  iliaU  conclude 
this  enuiDeratioi) :  it  is  a  book  of  great  authority, 
and  fo  acknowledged,  to  be  by  Seldeo,  Piynne, 
Exton,  and  all  others  who  hav^e  written  on  mari- 
time law ;  it  CQntoins  the  ancient  rules,  or,  as  they 
^re  caUedy  ftatutes  of  the  ailmiralty. 

The  records  of  the  tower  throw  much  light  on 
the  origin  and  jurifdidion  of  the  admiralty.  ^  ^  The 
**  ancient  (latutes  ind  ufages  of  the  admiralty," 
fays  fir  Leoline  Jenkins,  ^^  are  fome  of  them  as 
^  ^  old  as  king  Jtichard  L  and  John ;  others  a^ 
*^  the  famous  jnquiiition  at  Queenborough,  noyr 
*  *  foMr  hundred  years  old, " 

Many  of  the  fiatutes  or  a^  of  p^liaipent  af* 
feeing  the  admiralty  infi^nce  c^urt  capnot  ftri^ly 
he  faid  to  makf  part  of  the  adniiralty  law,  inaimuph 
9^  tjtiey  dp  not  ^jlQ^ord  s^ny  rifles  or  regiilations  for 
deciding  <;auffs  thert^in;  they. go  to  Umi^  its  jiji- 
jifdi6tion,  to  afc^i^in  its  bcwnduries,  ^.nd  corre^ 
its  f^cel^es  «r  e^cr^achmenjts  on  the  cqmmon 
Jaw.  Tk^  the^e^q^e  li^ill  co^ie  uu^er  the  chapter 
which  tr^s  pf  t,he  exte,i^t  of  its  j,urifdi6ljion,  eic- 
ipept  thoife  ir]>ich  r^l^te  to  appeals,  ^nd  th,^  mode 
pf  <^'i^iinal  triaU,  a«d  aU  which  ace  propejlj^r  rejfec- 
red  to  the  head  of  prance.  Th.ei:e  atp  othQr;fta,t^i,tes 
>vhich  literally  make  part  of  this  admiralty  law, 

friend^  for  the  book  is  t^w  extremely  rare,  ^nci  i&  in  th^ 
Italian  language,  printed  at  Venice,  in  1737^  with  thq 
^piegaziqoe  of  Caia  R^gis,  .i^ad  the  l?onolipp  of  X>a  Mofto^ 
^miexed* — J  Mv«  fince  procMred  a  copy,  but  without  jthq 
.&^eg$%iQHe,  The  Guidon  ^ay  be  i^mi  B,  ^  'bopls;  ^a^ljf 
liad,  cajl^d  Qoftuw^?  dcj  Wx^ 
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fucli  as  thofe  regulating  tht?  contra^  bctweeu 
leamen  aucl  mailers. 

I  have  hitherto  been  fpeakiiQ^  priucipaliy  of  thf 
grounds  and  origin  of  that  law  by  which  th^  in* 
(lance  court  is  gaverned.  The  whole  fyftem  of 
jurifprudence  in  the  prize  court,  as  lord  ]Vian^el4 
has  obferved,  is  peculiar  to  itfelf,  and  }t  bears  aind 
determines  according  to  the  courie  of  the  jadr 
fniralty  ^nd  tlie  law  of  na.tions.  In  thi^  courit^ 
therefore,  w^e  cannot  have  recourfe  to  the  la^'s  <?f 
Oleron,  orWifbuy,  oc  the  Ham  Towns;  foi' t|iey 
do  not  contain  any  regulations  refp06ti«»g  thege^ 
ner^l  law  of  pri«,  fcaicely  »?iientjk>ning  tjlfve  fub" 
Je6l,  except  incidentally,  ^niongd  the  accidents 
to  which  n>enehaut  veflTdb  are  liable ;  and  Al^ugh 
in  tli/e  i^iaek  Book  of  the  adtniraity  therie'afe  fi>«n© 
few  artictes  concerning  it»  md  alfo  m  'theOndir 
nances  of  BarcplcMia,  and  two  rdfpeftaWe  cbaptisri 
on  prize  law  in  the  Confolnto  dej  Mame  j  yet,  fM 
%he  moft  part,  we  muft  recur  to  the  great  and  ex- 
tenfive  code  of  the  Jaw  of  nations,  to  its  beft  in-i 
^erpreter  the  civil  law,  and  to  the  eminent  writer^ 
who  have  commented  thereon. 

The  names  of  Grotius,  Selden,  Bynkerflioekj, 
Cafa  Regis,  Valin,  Wolfe,  and  Vattell,  are  fa^ 
miliar  to  eycry  advocate,  and  muft  employ  his  mo(| 
ferious  {Indies ;  while  the  numerous  great  and  able 
decifions  of  the  eminent  judge  who  now  prefides. 
\n  the  englifli  high  court  of  admiralty,  promife 
to  rai{^  as  fplendid  and  as  confiftent  a  fyftem  of 
jurifprHdence^  ^n  ^  court  the  importance  of  whof? 
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decifions  has  in  our  days  interefted  all  Europe,  as 
was  erefted  in  the  province  of  equity  by  lor4 
Hardwicke,  or  by  lord  Mansfield  in  the  fphere  of 
the  common  law. 

The  ftatutes  relative  to  prize  are  many,  and  fhall 
be  given  under  the  head  of  prize  law. 

Theafts  of  parliament,  alfo,  which  relate  to  the 
cognizance  and  trial  of  offences  in  the  court  of 
admiralty,  fhall  be  given  in  the  chapter  which 
treats  of  the  criminal  court. 

The  jurifdiftion  of  the  criminal  court,  exclu- 
fivcly  of  Uatutp  law,  is  chiefly  regulated  by  the 
laws  of  Oleron,  and  the  ancient  ordinances  and 
ufages  of  the  admiralty. 

My  objeft  in  this  chapter  has  been  only  to  give 
a  general  (ketch  of  the  fources  of  the  law  by  which 
tins  court  is  governed  in  its  feveral  branches.  Its 
fubftance  will  be  hereafter  dilated  and  dwelt  upon 
under  the  proper  appropriate  heads. 
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ON  THE  PEROyiSITES  OF  THE  ADMIRALTY. 

Vv  H  E  N  the  office  of  lord  high  admiral  exifted 
in  a  fubjeft  with  its  full  fplendour  and  authority, 
the  perquifites  attending  it  were  numerous  and 
various,  the  revenue  prodigious,  and  the  powers, 
as  a  learned  gentleman  has  obferved,  fo  great  and 
extenfive,  that  they  were  thought  to  tread  upon 
royalty  itfelf  ( 1 ).  Thefe  droits  or  perquifites,  which 
flowed  originally  from  the  king  by  grant  or  ufage^ 
or  by  his  majefty's  affent  in  parliatnent,  or  froiil 
his  royal  proclamation,  may  be  divided  into  civil 
and  prize  droits. 

CIVIL   DROITS. 

The  droits  which  I  have  termed  civil,  as  dif- 
tinguiflied  from  thofe  arifing  in  the  courfe  of  war, 
principally  relate  to  wreck  of  the  fea;  to  flotsam, 
jetfam,  and  ligan  (2) ;  to  derelids  and  deodands^ 

(i}  The  king*s  advocate,  in  the  cafe  of  the  Dickenibn. 
— ^Sir  James  Marriott's  Reports  of  Admiralty  Decifipns, 
page  I r.  . 

(2)  Sometimes  ipelt  flotfon,  jetfon/  ajnd  lagoiu 
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not  granted  to  lords  of  manors  or  others ;  to  th(J 
goods  of  pirates  convift,  and,  according  to  Jen- 
kins(3),  of  traitors,  felons, -felf-murdcrers,  and  fu- 
gitives found  withm  the  admiralty  jurifdiftion. 
Thefe  and  all  droits  are  fpecially  refer\'ed  to  the 
king  in  the  patent  appohiting  lords  commif- 
fioners  of  the  admiralty;  and  though  granted  by 
patent  to  t.he  lord  high  admirals^  were,  by  the 
lafl  holders  of  that  great  office,  re-affigned  to  the 
crowB)  as  they  were  by  prince  George  of  Dca- 
i^ark,  his  fucceffor  the  carl  of  Pembroke  (4), 
aod,  before  tliem,  by  James  duke  of  York,  aftet 
a  friendly  controverfy  which  they  had  occaiioned 
between  him  and  his  royal  brother.  This  uot* 
withftanding,  and  though  the  king  is  now  the 
only  lord  high  admiral,  the  intereft  of  the  king, 
confidered  in  that  capacity  in  thefe  droits,  is  fo  . 
entirely  diftinguiflied  from  that  of  the  crown,  that 
(My  -are  ftill  viewed  in  the  light  of  droits  of  «rf* 
miralty^  and  called  by  that  name. 

JVreck. — This  \vord  is  thus  defined  by  the  com-^ 
mon  lawyers :  Such  goods  as,  after  a  fhipwreck,  arc 
caft  upon  knd  by  the  fea,  and  left  there  within 
Ibftie  county ;  for  they  are  not  wrecks,  it  is  laid, 
fo  long  as  they  remain  at  fea,  within  the  jnrifdic 
^on  of  the  admiralty.     2  Inf.  167.  56a 

The  ftatute  15  Richard  11.  chap.  8.  declares  tha* 

the  court  of  the  admiral  hath  no  manner  of  cog- 

•      '         •   •     • 

(3)  Sir  L.J.  I  vol.  89. 98.— f  4)  S^c  fir  J*  Marriott,  p*  tt4 


Chap.  III.]    THE  ADiVftRALTY,  ike.  0 

Aizance  of  any  contraft,  or  of  any  other  thing 
done  within  the  body  of  any  county  either  by. 
land  or  by  water  (5)  ;  lior  of  any  wt^eck  of  the 
fea ;  iWiich  detlaration  Mn  jtiftice  Bkckilone  ap* 
proving,  adds  a  reafon,  viz.  for  it  mufi  be  caft  on 
land  bef6r6  it  becomes  a  wreck  (6). 

On  the  other  hand,  fir  L.  Jenkins,  in  his  chai^ 
given  at  a  feffion  of  admiralty  (7)  within  the 
Citoque  P6rts,  September  3,  1568,  fays,  you  are  to 
enquire  whether  Sny  lords  of  manors,  or  others,  do 
challenge  to  themfelVes  wrecks  at  Jeety  or  other 
droits  of  admiralty y  in  their  manors,  without  fuf- 
ficient  title  fo.  to  do ;  and  thefe  wrecks  at  fca  he 
diftihguifhes  from  jetfon,  flotfon,  lagon,  and  de- 
relid:,  and  therefore  his  meaning  anxtexed  to  the 
wordi  tAuk  be  different  from  lord  Coke's,  or  clfe 
lie  nruft  have  ^liTered  in  opinion  from  him  as  to 
the  law. 

So,  in  like  manner',  ih  the  inftnifiions  given 
by  Mie  lords  cbmmiflioners  of  the  admiralty  to 
-the  receiver-general  of  the  rights  and  perquifites 
thereof  (8),  he  is  direfted  to  enquire,  make  de- 

{^)  Thisi  as  I  conceive,  means  the  water  of  rivers; 
for  on  the  fea  coaff s,  the  water  between  hi^h  and  low 
water-mark)  when  ^e  eide  is  iit,>  is  not  in  the  body  of  the 
fouhty,  th6ttgh  the  land  ih  that  fpace  is  when  the  tide  » 
out;     See  Sir  H.'Cbnftafale's  cafe^ 

(6)  3  Bhck.  Com,  p.  lo. 

(7)  Vol.  I.  88. 

(8)  See  Sir  J,  Marri^t's  Reports,  p.  ju 
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niancl,  and  take  pofTeflion  of  all  u  recks  of  the  fea, 
flotfotis,  jetfons>  lagons,  derelicts,  (hips  ami  goods 
of  pirates^  deodanda,  and  all  otlier  droits,  rights, 
duties,  and  pcrquifiU^s,  belonging  to  the  lord  high 
admiral. 

And  in  a  late  cafe  in  the  admiralty  (5),  the  court 
lays,  **  In  cafes  of  wreck  and  dereliS,  many  in- 
^*  ftances  of  great  hardship  have  happened^  nay,  of 
•*  crying  injuftice,  where  falvers  have  been  amufed 
.'^  with  negociations  till  the  good^  were  landed, 
*^  and  then  the.  authority  of  the  court  has  been 
**  defied,  and  the  juft  demands  of  the  claimants 
**  laughed  to  fcorn,  and  the  judge  proceeds  to  ex- 
*'  prefs  his  doubts  how  far  change  of  locality,  fa 
•'  effefted,  would  be  permitted  to  defeat  the  claims 
**  of  fubftantial  juftice."  Here,  wreck  is  diftin- 
guiihed  from  derelict,  and  wreck  at  fea  from  wreck 
brought  to  land. 

Either,  then,  there  is  a  direcl  contradidton  here 
between  the  two  jurifdiftions,  or  we  muft  reconcile 
them  by  diftinguiihing  between  wreck  of  the  fea^ 
coming  to  land,  and  wreck  at  fea^  which  indeed  thq 
common  lawyers  do  not  give  the  name  of  wreck. 
The  diftinftion  which  fir  L.  Jenkins  takes  is  ex- 
ploded, viz.  that  where  any  living  creature  is 
found  on  board,  it  is  a  droit  of  admiralty,  and 
not  a  wreccum  maris — fee  his  2d  vol.  p.  164. — that 
circumftance  is  not  now  allowed  to  take  any  di- 
verfity  in  the  definition  of  wreck.     In  the  tNventy* 


(9)  Of  the  Two  Friends>  i  Robinfon's  Reports,  p.  282. 
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third  Article  of  Mailer  Roughton  both  circum- 
ftances  feem  to  be  combined  in  the  meaning  of 
wreck,  viz.  the  cauf^  of  it  happening  at  fta^  and 
no  living  creature  efcapmg  from  thence  to  land. 

But  whatever  ambiguity  there  may  be  in  legal 
terms,  in  common  parlance  there  doth  not  feem 
to  be  any,  nor  any  doubt  as  to  the  law.  A  fh\p 
totally  difabled  by  the  force  of  a  tempell  at  fea, 
though  flie  doth  not  founder,  and  though  one  or 
two  of  her  crew  may  have  been  by  accident  left 
behind,  fo  that  fhe  is  not  a  derelift,  and  being  a 
lirhole  ihip  and  not  a  fragment,  is  not  ufually 
calle<l  flotfam,  it  is  commpnly  called  a  wreck ; 
and  (hipwreck  at  fea  is  as  commonly  fpoken  of  as 
fliip wreck  on  the  fhoie:  and  if  M'reck  at  fea  can 
be  diftinguifhed  from  flotfam  and  dereli^i,  it  i» 
as  clearly  a  droit  of  admiralty  after  a  year  and  a 
day,  as  wreck  on  the  iliore  is  the  king's  jure 
cororiae,  after  the  fame  lapfe  of  time.  And  be- 
tween high  and  low  water-mark,  floating  wreck, 
while  the  tide  is  in,  is  in  the  admiralty :  ilrauded 
wreck,  when  the  tide  is  out,  is  in  the  king,  or, 
by  grant  from  him,  in  tbe  lord  of  the  manor ; 
ktdy  in  both  cafes,  prefcription  may  invert  the 
riglit. 

The  finders  of  wreck,  &c.  mud  now,  by  fta- 
tute  36  George  II.  advertife  it  in  the  Gazette; 
and,  in  ftriftnefs  of  fpeech,  it  is  not  wreck  until 
after  the  year  and  day  elapfed.  The  laws  refpeft^ 
ing  ialvage  are  enumerated  in  the  Appendix* 
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Jetfam.  This  is  when  a  fliip  is  in  danger  of  being 
loft,  and,  in  order  to  fa ve  her  by  lightening  her,  fome 
goods  are  caft  into  the  fea;  notwithftanding  whicli 
file  afterwards  perilhes.  This  is  Lord  Coke's  de- 
finition ( 1 0) ;  but  Mr.  Blackftone  fays  (11),  it  is 
where  goocU  are  caft  into  the  fea,  and  remain  under 
Vater. 

Flotfam  is  where  the  goods  float  upon  the  water 

(1^).' 

Lagon  is  where  heavy  goods  are  caft  into  or 
funk  in  the  fea,  before  a  fliip  is  loft,  but  tied  to  a 
cock  or  buoy,  in  order,  if  Providence  permits,  ta 
be  found  again. 

,  Flotfam,  jetfam,  and  lagon,  are  goods  on  pr 
in  the  fea,  and  belong  to  the  king,  who  hath 
granted  them  to  the  lord  high  admiral.  They 
yili  pafs  by  the  grant  of  wreck,  when  caft  upon 
the  land  ;  but  if  they  are  not  caft  upon  the  land, 
the  admiral  hath  jurifdiftion,  and  not  the  CQUi- 
monlaw(13). 

If  any  owner  appear  to  claim  them  within  a 
year  and  day,  he  is  entitled  to  recover  the  poffcf- 
fion  ;  and  if  they,  being  bona  periturdy  have  been 
fold,  the  profit  muft  b6  accounted  for^to  the  true 
owner,  he  paying  falvagc ;  the  ftatutes  as  to  wreck 
being  by  equity  extended  to  thefe  cafes. — See  Sir 
Hj^nry  Conftable's  cafe,  5  Rep. 

(lo)  2  Inftitute,  560.  106.     (11)  Comm.  i  vol.  p.  291. 

(il)  Braflon,  lib.  3.  ch.  2.     Bl.  Com.  i  vol.  291.    See 
12  Anne,  ch.  18.  as  to  wrecks* 

(13)  5  Co.  107  and  126. 
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If  flotiam  be  drawn  on  ihore,  and  be  there 
feized  by  one  upon  the  land^  an  a&ion  lies  againil 
hinxat  commpn  law,  and  not  iii  the  admiralty; 
for  the  incident  becomes  fevered  from  the  jurif- 
didion  of  the  admiralty ;  but  if  the  fame  perfou. 
take  the  thing  at  fea,  and  draw  it  on  the  land,, 
and  carry  it  away  immediately,  there  the  fuit 
ihall  be  in  the  admiralty,  for  it  is  one  continued. 
aa(l4).  .  ^ 

DereliBs  af*  boats  oi"  other  veflels  forfaken 
or  found  on  the  feas  without  any  perfon  in  them  ; 
of  thefe  alfo  the  admiralty  has  at  iSrft.but  the  cuf-^ 
tody,  and  the  owner  may  recover  them  within  a 
year  and  a  day*. 

But  that  thinp^  c!annot  be  a  derelii3;  in  the 
ilotion  of  the  civil  law  which  the  owner  quits 
through  great  fear,  altogether  againft  his  will  and 
intention-  It  is  not  enough  that  he  leaves  it 
fint  fpt  reotrtendi,  but  he  mull  leave  \x  Jint 
animo  revertendi^  at  lead  the  thing  muft  be  fo 
long  a  time  without  a  polfeflion,  that  the  true 
owner  fhall  be  prefumed  to  have  given  over  all 
thought  of  it  Sir  L.  J.  2  vol.  p-  76?.  **  Hence,'? 
fays  Sir  Leoline,  * '  fome  learned  men  are  of  opi- 
^'  nion,  that  the  laws  in  the  Digefts,  upon  the 

(14)  I  Rol.  at>.  S33.  L  10.  If  jaSlus  be  tnad«  by  art 
ftDcniy,  the  goods  become  the  admiral's  immediately^  unlefs 
the  purfuer  take  them  up.-^-— A/i//,  An  enemies  fhip,  if  a 
derclia,  is  %  droit,  and  not  priae.  Caft  of  the  Minerva, 
1786. 
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•*  title  of  derelifts,  -arc  now  obfolcte  and  nfelefs^ 
fo  fiir  are  people  now  from  leaving  their  pto- 
j>erty  hehind  them  voluntarily  (15).** 
It  is  manifeft,  that  when  we  fpeak  of  dcrelift 
as  a  droit  of  admiralty,  it  cannot  be  in  the  fenfe 
of  the  c}v3  law,  for  thus  there  never  could  be 
any  dereliA  conilituting  a  droit* 

All  thefe  droits,  confidered  as  perquifitcs  of  the 
admiralty,  or  as  producing  to  the  king  in  that 
office  a  revenue,  are  of  the  lefe  importance,  be- 
caufe^  it  feldom  happens  that  an  owner  is  not 
found  within  a  year  and  day^  and  therefore  in 
general  the  admiral  has  only  the  cuftody. 

But  if  no  owner  be  found,  they  become  per- 
cjuifit^s  of  the  admiralty  (the  crown  having, 
in  fuch  cafe, .  by  the  rule  of  all  civilized  nations, 
the  eicclufive  property,  and  having  with  us 
granted  it  to  the  admiral)  and  the  finder  has  no 
property  in  them.  If  no  owner  appears,  or  if  the 
claimant  cannot  prove  his  property,  the  falvors 
have  not  acquired  any  right  in  the  things  fr)und, 
but  they  muft  be  fatisfied  for  their  expence  and 
trouble  out  of  the  fale  of  the  Ihip  and  cargo  (16). 

(15)  Goods  caft  overboard  to  lighten  the  fhrp  make  no 
derelid,  fays  Lord  Coke.  5  Rep.  107.  following  the  civil 
law; 

(16)  Thefe  are  the  words  of  Sir  £.  Simpfon,  an  cx^ 
perienced  pradlitbner,  as  quoted  by  the  prefent  learaed 
judge,  from  manufcript  notes  coaununicafeod  by  Dr.  Swa^ 
be/-        •  ' 
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To  proportidn  the  quantum  of  (alvage  is  the 
principal  occupation  of  the  court  upon  this  head, 
the  refidue  tb  go  to  the  crown,  if  no  owner  be 
found,  othef wife  to  the  o^fiier. 

It  has  been  infifted,  that  there  \vzs  oile  unt» 
verial  rule — giving  to  the  finder,  in  all  cafes  alike, 
without  regard  to  the  degrees  of  merit  or  fervice, 
one  moiety  of  the  thing  preferved.  But  there  is 
BO  fuch  rule  in  the.  pradice  of  any  European 
nation  (17),  though  it  certainly  is  given  as  the 
rule  i%  Rbugbton*s  Articl*^. 

Cafes  cff  falvage,  when  they  are  feiriy  made 
out,  a6d  are  not  founded  on.  fklfe  andffivolou^ 
preti^nfions,  ^te  rfeceived  in  the  cotrft  of  ad- 
miralty mthr  the  mod  liberal  enoouragemetrt.' 
The  exaft  fervice  is  not  the  only  proper  teft  fot 
the  quantum  of  reward  in  thefe  cafe?,  the  ge^ 
Dcral  intereft  aod  fccurity  of  •  navigation  is  a 
point  to  which  the  court  will  lifcewife  look  id 
fixing  the  reward  (18).  Salvage  is  not  to  be  con- 
founded with  mere  a^  of  pilotage  (19). 

The  perfons  entitled  to  falvage  are  not  only  the 
perfons  ad:ually  employed  in  the  very  bufinefe  of 
faving  the  fliip,  as  the  boat^s  crew  fent  but  by 
another  ihip,  but  &lfo  the  perfons  who  remained 
on  boa^rd  to  i)ravigate  the  latter;  and  \vho  thus, 
by  additional  labour,  enabled  the  boat's  crew  to 

(17)  I  Robiflfon,  43  and  45.^18)  lb.  313. 

(»9)  lb,  306. 

£  3 


^4  .     OF  THE-  LAW  OF     [Chap.  Ill; 

bf;  fp^red  J  s^ndeven  a  pafies^ger  who  aiTifts  as  a 
rnaiiner,  ajjji.  Ijkewife  th?  owijfirs  (^0). 
.    Pirate's  gqotk.-T-ponif  pfvaf/cfrum  p&ffmg  by  the 
ufual  grant)    the  admirs^l  fl^U-  have  the  proper 
g^oda  of  a  pirate  after  hw  coi^viftion  (21). 

When  goods  taken  by  pirates  are  brought  to 
England,  the  o^i^er  may^  tJ^ke  then^  (32), 
.  Thq  fliips  and  goods  of  pirates  are  the  lord 
^ipiraVs,  ^  ^Ifq  fi\\  gqpds  piratically  taken  from 
th^  King's  fubjeds  or  friends  (the  cuftody  of 
them  belonging  to  the  lord  2^dnafral)o  Jn  eafe 
they  be  qpt  legally  plaimed,  within,  the  yea** ;  and 
this,  though  the  pirate  Hiould  be  fubdueil  and 
trqugbt  m  liv  thp  king's  own  (fliips;  fqr  befid^ 
that  thefe  goods  ;are  in  the  lovd  admiral's  pa^ 
jfent,  there  are  precedents  vpry  ft^U  and  appofite? 
to  tliis  effea  (23).  ; 

J  To  a  queftion  raifed,  whether  a .  king's  man  of 
l^ar  n^aftering  a  pirate  who  hath  an  enemy's  fliip 
in  {lis  gqffeffion,  is  to  carry  away  the  :enemy  fixr 
the  king,  quitting  the  pirajte  to  the  lord  adT 
jniral??.  Sir  L.  Jenkins  anfwers,.  that  the  pirate's 
<)pcupancy,  though  it  be  for  never  fd  lon^g  a  time, 
dqtl}  ijot  alter  or  e^itinguilh  the  property  in  his 
prize :  which  ,if  it  did,  ,  then  might  the  pirate 
make  a  l^g^l  transfer-  of  his  poffefliQn  tp  another ; 

(20)  Owners  are  entitled  for  the   (hip's  lofs  of  timc,^ 
changing  its  courfe,  &c.  &c. 

(21)  3  Buh  148.  {2t)  1  Roll.  285. 

(23)  2  Sir  L.  J.  765, 
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* 

this  a  juft  €jiemy  can,  a  pirate  canticrt  do;  *TI>i 
king  therefore  being  gotten  by  this  k^aitial  feizure 
mto  the  pofleflion  of  his  enemy's  goods,  tl)e  com-- 
mon  niaxini  takes  phQe-r—Melior  e/i  condUio  prfr 
Jidmtis  (24), 

'  Though  we  have  juft  quoted  a  learned  judgey 
faying,  that  a  pirate  can  make  no  legal  transfer/ 
yet  it  is  fiid  (25),  that  wherever  a  prohibition 
has  been  denied  in  admiralty  fuits,  to  recover 
pirate's  goods  which  have  been  .fold  upon  land, 
they  have  been,  where  thofe  fales  were  coUufive; 
and  not  if  made  on  land,  in  market  overt,  and 
without  fraud  ;  and  Sir  Leoline  himfelf  fays^  that 
fuoh  is  the  law  of  Spain  and  Venice,  though  con* 
trary  to  the  general  law  of  nations ;  biit  that  it 
is.  not  our  law,  I  think,  appeara  clearly,  from 
hence,  that  there  can  be  no  legal  transfer  of  cap- 
tured property,  even  in  market  overt,  without  a 
fentence  of  legal  condemnation  y  and  there  can 
be  no  legal  fentence,  condemning  as  prize,  goOds 
taken  by  a  pirate.  .  ! 

Whole  nations  having  a  fixt  domain^  public 
revenue,  and  form  of  government  (26),  fuch  a4 
the  Algerines,  are  not  treated  as  pirates. 

In  this,  as  in  all  other  civil  maritime  cafes,  if 
new  matter  and  caufe  of  a6Uon  arife  upoix  the 

(24)  2  Sir  L.  J.  766. 

(25)  I  R«1L  ab^  53q.  Hob.  79.  2  Broveiil(3f%  %^.  %  t^c-i 
yynz.  25, 

(2^)  2d  Sir  L.  Jenkins,  79,1,  ....      ^\     ■  [ 
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Isuid,  this  dcmrt  lofiss  its  junfdt£lioD,  the  new  aift 
being  fevered  from  the  original,  but  not  fo  if  it 
be  one  coatinned  aA:  Thus  (27),  where  a  ihip 
and  tackle  were  fei^ed  as  pirate's  goods  in  the 
Thames,  and  the  owners  feized  and  carried  away 
the  fails  and  tackling,  prohibition  went,  becaufe 
this  matter  arofe  fubfe€|iiently,  i«f/r4i  carpus  comi" 
tatu$ ;  not  fo  if  they  had  remained  on  board,  and 
been  in  the  cuilody  of  the  admiralty  oq  fltpre. 

We  have  left  but  one  droit  yft  unnoticed} 
to  wit,  deodands,  which  are  things  infirumenta) 
Xq  the  death  of  a  ma^  on  ifaiprboard,  or  goods 
found  on  a  dead  body  cad  on  ihore^  Thefe  Jei>^ 
kins  enumerates  among  droits  qf  admiralty  ;  but 
I^ord  Coke  fays,  there  can  be  no  deodand  m  4igtm 
fiilfq.  3  |nf*  ^8,  but  oply  in  fivera  qr  q^ua  d^lci. 

« 

PRIZE   DnoiTS. 

The  droits  which  accrue  in  time  of  war  to  the 
lord  high  admiral,  far  exceed  in  fplendour  and 
l^xtent  Uiofe  of  wbich  we  have  hlthertQ  fppken, 
They  have  bpea  ^cfcribed  to  be  all  th^  goods  of 
t;he  king^s  enemies  taken  without  commiffion  (S8)^ 
pr  founds  or  by  ^ccjd^nt  brpught  within  the  ad-r 
mj>ralty.cQinmiiI]on.  But  this  defcripjtioo  is  no^ 
fufficientljy  peifi^dl,  ^o^  fi^fficip^tl^^  accurate,     Jn 

-    (27)  .t  I^oH;  ab,  130,    3  BaW.  147.  i  ^lowfen,  ip9, 
(28)  By  Clomyns,  in  bis  pig^ft  A4mir^lty,  p.  foBoivv 
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the  mgn  of  Charles  II.  whetk  the  Duke  of  York 
was  lord  high  admiral,  many  amicable  cooteft< 
arofe  between  him  and  his  brother,  as  to  variona 
goods  and  matters  taken  in  the  Dutch  war; 
whether  they  belong^  to  th^  king  jure  caronm^ 
or  to  th^  duke,  under  his  patent  as  perquifites  of 
the  admiralty  ?  The  corref^ndence  of  the  duke 
with  the  Judge  of  the  admiralty  on  thefe  fubje6b 
is  curious  and  interefting  (29)-  At  length  theib 
difpiitess  were  fettled  and  terminated  by  the  fot* 
lowing  ordefs  of  the  privy  council,  which  havo 
beeii  looked  up  to  as  a  itaodard  or  wall  of  partH 
tion  ever  fince. 


Orders  in  a  Comicil  held  at  JVorceJier  Hotife^  the 

6th  of  March,  J  665-6, 

Whereas,  through  the  long  Intermiflion  of  any 
war  at  fea  by  his  majefty 'a  authority,  feveral  doubts 
have  arifen  concerning  certain  rights  of  tha 
lord  high  admiral  in  timp  of  hoftiltty,  the  de- 
termination  whereof  appearing  very  neceffaiy  for 
the  direfiion,  as  well  of  his  majefty's  ofikers  as 
of  thofe  of  the  lord  high  admiral ;  upon  iuU 
hearing  and  debate  of  thp  particulars  hereafter^ 
inenttOBedy  the  king's  counfel,  learned  in  the 
common  law,  and  iikewife  the  judge  of  the  high 
court  of  admiralty,  and  thoie  of  his  majeilyX 
f^  bi*  royal  highnefs  the  lord  high  admiral's 

■* 
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counfel  in  the  (aid  high  court  of  admiralty; 
being  prefent,  his  majefty  prefent  in  council  wa4 
pleafed  to  declare : 

That  all  fliips  and  goods  belonging  to  enemies,, 
coming  into  any  port,  creek,  or  road)  of  his 
Majcfty's  kingdom  of  England  or  of  Ireland,  by 
ftrefs  of  weather,  or  other  accident,  or  by  miftake 
of  port,  or  by  ignorance,  not  knowing  of  the 
war,  do  belong  to  the  lord  high  admiral ;  but 
fuch  as  Ihall  voluntarily  come  in,  either  xrieti  of 
war  or  merchantmen,  upon  revolt  from  the  enemy, 
and  fuch  as  Ihall  be  driven  in  and  forced  into  port 
by  the  king's  men  of  war ;  and  alfo  fuch  fliips  as 
ihall  be  feized  in  any  of  the  ports,  creeks,  or 
roads,  of  this  kingdom,  or  of  Ireland,  before  any 
declaration  of  war  or  reprifuls  by  his  majefty,  do 
belong  unto  his  majrfty. 

That  all  enemies  flii|>s.and  goods  cafuaUjI'' riiet 
et  iea  and  feized  by  any  veifel  not  commiffionatedj 
do* belong  to  the  terd  high  admiral. 

That  iiih'nge  belongs  to  the  lord  high  iadmiral 
for  all  fliips  refcued.    .  ; 

That  all  fliips  forfakert  by  the  company  belong-^ 
ing  to  them,  are  the  lord  high,  admiral's,  unkfs  a 
fliip  commiflionated  have  given  the. occafion  to 
fuch  dereli6iion,  and  the  fliip  lb  left  be  ^izcd  by 
fuch  ihip  purfuing,  or. by  fome  other  fliip  com- 
miffionated,  then  in  the  fame  company,  and  in 
purfuit  of  the  enemy  (30) ;  and  thelike  is  to  be.uUT 

(30)  Where  a  non-commiflioned  (hip  is  joint  captor  with 
^  commiiSojned)  the.  0i^rQ  which  the  fbi;:Qier  woul^d  havQ 
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derftood  of  any  goods  thro\rn  out  of  any  fliip 
purfued. 

The  eminent  judge  who  now  prefides  in  the 

court  of  admiralty,  has  obferved,    that  as  long 

as  the  office  of  lord  high  admiral   (though  now 

refiding  in  the  perfon  of  his.majefty)  continues 

in  this  kingdom  to  have  a  legal  exiftence,  it  is 

extremely  proper  that  the  droits  and  perquifit^ 

of  the  office  fliould  continue  w  anciently  diftin<» 

guiilied ;  and  although  the  difference  may  not  be 

very  important  as  to  any  immediate  confequebce 

under  the  preCent  application  of  them,  (which  is 

diredfid    by   the  treafury,    and  not  by  the  ad-» 

miralty)  it  is  ftiU  fit  that  they  fliould  be  ftriAly, 

and. with  as  much  exa3:  obfqrvance  of  the  ancient 

yules,  accounted  for,  as  if  the  proceeds  were  carried 

in  the  ancient  and  diftind  courfe.   '  *  Amongft  t hefer 

rules,"  fays  he,   *'  I  take  it  to  be  an  eilabliflied 

maxim,  that  the  rights  of  the  lord  highad'^ 

M  miralareto  be^  confidered  as  rights  ftrifti  juris, 

**  as  rights  originally  granted,  in  derogation  of 

"  thoffe  higher  rights  of  the  cro\w,  which  !dre 

'*  vefted  in  the>crown  for  general  utility:  fucli 

'  *  grants  are  to  be  conftrued  ftriftlyjoitthe  known 

■'  prefumption,    that  the  crown  has  jnot  parted 

•*  \Fith  any  right  which  the  pubHc  wifdoni  hasi 

**  conferred  upon  it,    farther  than  tjie  .exprefa 

'  •  words  of  the  grant  import" 


had  if  commiffione4  is  ^  droit  of  admiralty.  If.  a  non-com^ 
mjffipned  fhip  brings  an  enemy's  veflel  into  port,  and  thpu|^h 
fi  coipmii&in^  Ihip  feiie  )ier  there,  ihe  i$  ftiU  9  droit# 
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^  It  is  obfervftti  by  the  fame  high  authority^  that 
thefe  rights  of  the  lord  high  admiral  are  entitlecl 
to  great  attention  and  refpe^^,  but  an  extenfion 
of  them  beyond  tlieir  abfolute  limits^  is  not  to  be 
faroured  by  con(iru<^ion  ;  they  are  parts  and  par- 
cefc  of  the  ancient  rights  of  the  crown,  commu- 
Bfcated  by  former  grants  to  that  great  officer,  ua* 
der  a  very  different  fiate  and  adminiftration  of  bb 
office,  from  that  which  now  exift  in  pracHce* 

It  IB  then  a  general  obfervation,  applicable  to 
tbefe  droits^  that  they,  like  all  other  grants  of 
the  crown,  are  to  be  ftridily  conflrued  againft  the 
grantee^  rf>ntrary  to  the-  iifual  policy  of  the  Ia\tr 
in  the  confideration  of  grants  ;  aiad  upoiii  this  ysA 
^ovmiy  that  the  -  prerogative^  awdf  rights,  and 
eniolaments  of  the  crown,  being  conferred  upon 
it  ifar  gtesA  purpofes^  and  for  t!be  public  ufe,  it 
ftatt  not  be  intended  that  fuch  jM^rogatii^es, 
nghtSy  and  emoluments,  are  dimmifhed  by  any 
groat  beyond  what  fuch  grant  by  neceifary  and 
noairoidsible  condru^fcioti  ftall  take  away. 

'Having  prcmifed  thefe  gdnefal  i^emarks,  taken 
from  the  higheft  anthdrity,  we  proceed  to  dnmvment 
vpon  the  feveral  parts  of  the  orders  of  council 
ibdve^mentioned,  which  are  the  grand  guide  in 
evidencing  thefe  droits  granted  to.  the  lord  high 
admiral,  they  give  hirii  the  beweftt  of  all  cap- 
tures by  whomfoever  n>ade>  whetlier  ©ammif^ 
iioned  or  non-commiilioned  perfons,  under  cer- 
tain circumftances  6f  fituation  and  rocalTHy— that 
i%  **^  of  alt  enemies  ihips  and  goods  coming  inta 
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*^  ports,  creeks,  or  roads  of  England,  or  Ireland; 
^^  unleis  thay  come  in  voluntarily  upon  rev<»ltv 
^*  or  arc  driven  in  by  tfic  king's  cruifers  (SJ)/* 

The  firfl  irord  here  daimiiig  our  attention,   i^ 
the  word  coming,  which  by  ufage  has  been  con^ 
firued  to  conclude  fhips  and  goods  aheady  eome 
into  ports^  creeks,  or  roads,  and  thefe  not  only 
of  England  and  Ireland,  but  of  all  the  dominiont 
thereunto  belonging ;  but  not  into  ports  belongs 
ing  to  foreign  powers.     But  on  the  words  ports, 
crepes,  or  roads,  confiderable  controverfies  have 
arifen,    and  it  is  now  fettled,    that  thefe  words 
have  a  fignification  intimating  certain  known  re- 
ieeptacles  of  {hips,  more  or  lefs  protected  by  points 
and  head -lands,  and  marked  out  by  limits,  and 
reforted  to  as  places  of  iafety.     Every  anchorage* 
ground  is  not  a  roadiiead«--a  roadflead  is  a  known 
general  ftation  for  ihips,  Jiatio  tutiffima  nautis^ 
Botorioufly  ufod  as  fuch,  and  difiinguilhed  by  the 
name,  asid  not  every  fpot  where  an  anchor  will 
find  bottom  and  fix  itfelf.     Were  it  otherwife,  the 
adfloinil  would  be  entitled,  even  if  a  iliip  at  an- 
chor in  the  channel  of  Dover   was  fei^ed  by  a 
eommifiimied  cruifer. 

The  next  words  in  the  order  of  council  to  be 
obferved  upon,  are,  by  ftrefi  of  weather y  or  other 
accident^  or  by  mijiake  of  port,  or  by  ignorance^ 
not  knowing  of  the  war;  all  veflels  under  the  above 
circumfiances,    though    taken  by   commiffioned 

(31)  Tbefe  words  are  uijcen  from  i  Robinfon'j;  Reports, 
p.  23a. 
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cruifiji's,  become  droits  of  admiralty,  much  more 
if  taken  under  the  guns  of  a  fort,  and  by  a  firing 
from  the  fliore ;  the  garrifon  of  the  fort  in  fuch 
cafe  nnift  be  content  to  take  a  reward  from  the 
bounty  of  the  admiralty,  and  not  a  prize  intereft 
under  the  king's  proclamation.  And  even  cafes 
may  occur  in  which  naval  perfons,  having  a  real 
authority  to  take  upon  the  fea  for  their  own  ad- 
vantage, might  yet  entitle  the  admiralty,  and 
not  themfelves,  by  a  capture  made  upon  the  fea 
by  the  ufe  of  a  force  ftationed  upon  the  land. 
Suppofe  the  crew,  or  part  of  the  crew  of  a  man  of 
war  were  landed,  and.defcried  a  fhip  of  the  enemy 
at  fea,  and  that  they  took  poiTeffion  of  any  bat- 
tery or  fort  upon  the  iliore,  fuch  as  may  be  met 
with  in  many  parts  of  the  coatt,  and  by  means 
of  fuch  battery  or  fort,  compelled  fuch  a  fhip  to 
llrike ;  it  is  not  to  be  doubted  that  fuch  a  cap- 
ture, though  made  by  perfons  having  naval  com- 
miffions,  yet  being  made  by  means  of  a  force  upon 
the  land,  which  they  employed  accidentally,  and 
without  any  right,  under  their  comraifiion,  would 
be  a  droit  of  admiralty,  and  nothing  more* 

Such  ihips  as  revolt  from  the  enemy,  and 
voluntarily  come  into  our  ports  are  exprefsly  ex- 
cepted from  being  droits  of  admiralty,  as  may 
havfe  been  obfcrved  witlv  refpecl  to  certain  fhips 
of  the  Dutch  fleet  during  the  prefent  war ;  and 
we  fee  alfo,  that  fuch  fliips  as  have  been  forced 
into  port  by  the  king's  men  of  war,  or  are  de- 
ftrted  at  fea  in  corjfequence  of  purfuit  by  a  com- 
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nuffioDed  fhip,  and  then  feized  by  fuch  ihip  pur- 
fuing,  or  by  fome  other  fliip  cominiffioned  tbeti 
in  the  fume  company,  and  in  purfuit  of  the* enemy, 
do  belong  to  his  majefty. 

Ships  feized  in  any  of  the  ports,  creeks,  or 
roads  of  the  united  kingdom  of  Great  Britain  and 
Jrelandjj  before  any  declaration  of  war  or  repiifala 
by  his  majefty,  do  belong  unto  his  majefty ;  and 
therefore  the  feizure  of  the  Spanifli  fliips,  which 
happened  to  be  in  the  ports  of  Ireland,  on  the 
breaking  out  of  the  prefent  hoftilities  with  Spain, 
as  droits  of  Adiniralty,  was  erroneous. 

Though  all  veifels  detained  in  port,  and  found 
there  at  the  breaking  out  of  hoftilities^  are  con- 
demned jure  coronaj  to  the  king ;  yet  if  in  our 
ports,  an  order  of  council  puts  a  general  embargo 
on  the  fliips  of  any  foreign  ftate,  and  reprifals 
ai'terwards  take  place,  fuch  veffels  would  not  be 
condemnable  as  prize  to  the  king  jufe  coronce ; 
nor  would  fuch  an  embargo  extend  to  foreign 
ports ;  but  this  is  only  true  of  mere  civil  em- 
bargoes, where  the  hand  of  the  cuftom-lxoufe 
only  is  laid  upon  a  fliip  in  the  civil  mode  of  ftu> 
bidding  an  egrefs,  and  not  of  reftraints  and  coin- 
pulfions  afting  by  terror  and  force ; ,  for  any  mode 
of  forcible  occupancy  or  detainer  prior  to  hoftili- 
ties, is  fafiicient  to  render  the  things  feized  droits 
pf  the  admiralty. 

Rebels  goqds  have  always  been  condemned  as 
droits  of  admirti^lty,  when  taken  by  noa-cocjmif- 
£(^ed  pecfons. 
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It  is  notorious,  that  after  -nar  cotnmenced,  all 
commerce  with  the  enemy,  even  without  any  ex- 
prefs  edift  to  that  purpofe,  is  unlawful ;  and 
therefore  merchandize  put  on  board  a  cartel  ihip 
in  our  ports  by  Britiifh  manufailurerS)  have  been 
condemned  as  droits  of  admiralty. 

The  admiral  was  formerly  entitled  to  the  tenth 
of  all  prizes,  and  of  this  claim  Sir  L  Jenkins 
gives  the  following  account :  "  There  is  no  men- 
**  tion,**  fays  he,  **  in  the  lord  admiraVs  patent 
**  of  thefe  tenths,  nor  is  there  any  conftant  un- 
**  interrupted  cuftom  alleged  for  them,  exccpt- 
**  ing  in  the  cafe  of  private  men  of  war,  from 
•*  whom  the  lord  admiral  doth  receive  his 
**  tenths.  That  the  Earl  of  Warwick  had  them 
**  given  him  by  the  late  ufurpers,  from  the  pub- 
**  lie  ihips  likewife,  is  yet  freili  in  memory  ;  and 
♦'  that  after  they  had  extinguifhed  the  name 
and  office  of  admiral  (as  much  as  in  them  lay) 
they  fequeftered  the  tenths,  as  a  diftin6i:  thing 
**  in  the  provenue  of  their  prizes,  and  applieci 
**  them  ta  different  ufes  from  the  reft. 

As  for  the  ancienter  prefidents,  the  ex- 
chequer is  more  likely  to  aflbrd  them,  if  there 
**  be  any,  than  the  court  of  admiralty ;  only  it 
^^  appears  by  the  black  book  in  the  admiralty 
"  (which  certainly  is  ancienter  than  King  Edward 
*'  the  Third's  time)  that  the  admirals  (for  then 
^*  there  were  three  or  four  together)  had  their 
^*  dues  and  perquifites  eftabliflied  unto  them  in 
**  time  of  war.     An  admiral  had,  while  on  the 
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king's  fervice  by  fea  or  land,  four  ihillings  a 
day;  if  a  knight,  fix  ihillings  and  eight-pence ; 
if  a  baronet,  thirteen  fliillings  and  four-pence; 
if  an  earl,  more,  an  hundred  marks  a  quarter ; 
pour  regard  de  trente  hommes  d'armes,  thofe 
are  the  Words,  two  ihillings  a  day  for  every 
chevalier;  one  ihilling  to  every  ecuyer;  fix- 
pence  to  every  archer  on  board  him.  Befides, 
he  had  iliares  (and  the  word  ihares  is  ftill  in 
his  patent)  in  all  prizes,  whether  taken  by 
iliips  in  the  king's  pay,  or  by  private  adven- 
turers ;  other  perquifites  he  had  not  worth  the 
mentioning,  becaufe  proportioned  to  the  rate 
of  money,  and  to  the  tenuity  of  thofe  times. 
The  lord  admiral  hath,  it  feems,  none  of 
thofe  petty  perquifites  at  this  day ;  yet  it  can- 
f^  not,  I  think,  be  denied,  but  that  he  has  a 
f '  right  unto  them,  or  to  fomething  elfe  in  lieu  of 
them,  both  virtutc  officii,  and  by  the  words 
of  his  patent,  which  gives  him  all  the  rights 
and  emoluments  of  his  place,  in  as  full  and 
ample  manner  as  any  of  his  predeceflbrs  en- 
M  joyed  them.  But  how  the  appointment  in  the 
black  book  came  to  be  difufed,  does  not  ap- 
pear by  any  memorial  that  I  can  find  in  the 
admii-alty :  if  it  were  changed  into  tenths,  it 
were  poffibly  in  ,  conformity  to  the  french 
model,  where  the  admiral^  for  his  fiipport^  and 
in  confideration  of  the  dignity  of  his  place,, 
and.  the  importance  pf  his.  fervice,  had,  in  the 
year  1584,  fon  droit  dedizieme;  it  was  then 
vot.  li.  J 
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a  right  eftabjifted,  not  a  new  acquifition,  and 
by  edict  cotifiniied  unto  hiiri,  not  only  of  all 
prizes  whatfoeveF,  bat  of  all  prifpners  too,  and 
that  fuivant  les  ancienuea  ordpnances,  as  by  the 
edift  at  large  doth  appear  (3Q) ;  and  the  benefit 
of  this  precedent,"  faith  Sir  LeoUne,  *'  as  I  con- 
ceive, was  enjoyed  by  the  Prince  of  Orange  in 
*^  the  fame  kind." 

In  more  ancient  times  the  lord  admiral  had  a 
greater  ihare,  according  to  the  black  book  of  the 
admiralty ;  in  cafe  of  all  prizes  whatfoever,  the 
king  had  but  one-fourth;  the  lord  admiral  had 
two-fourths,  and  the  reft  was  divided;  but  this 
was  before  there  was  properly  any  royal  navy,,  and 
when  fleets  fitted  out  were  the  ihips  of  the  fubjeft ;. 
but  when  the  royal  navy  was  formed,  the  admiral 
got  a  tenth  part  of  all  prize  goods,  but  this  right 
has  been  entirely  done  away  by  the  13th  Geo.  11. 
cap.  4.  fee.  2- 

We  have  feen  that  rio  droits,  no  profits,  or  emo- 
luments, are  veftcd  in  the  lords  of  the  admiralty,, 
but  all  referved  to  the  crowa  by  their  commiflion ; 
but  the  power  of  collefting  thefe  perquifites  is  in 
them,  and  accordingly  they  appoint  their  own  col- 
ie<5lors  by  their  own  commiflion. 

The  board  of  admiralty  is  merely  executive,  as 
truftees  for  his  majefty ,  and  as  a  board  of  i^evenue 
in  the  cafe  of  droits.  The  power  of  collefting  and 
receiving  only  remains  with  the  officers  of  the  ad- 
miralty, accountable  to. the  lords  commiflioners  of 

(32)  Edia  Henry  III.  17th  April,  1584^' 
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tile  admiralty,  who,  or  any  three  of  them,  give 
clifcharges  and  quietufes  to  the  colleftor.  So  far 
the  grant  goes :  but  by  courfe  of  office  the  lords 
are  accouatable  to  the  exchequer,  and  grants  of 
the  droits  are  made  by  the  kihg's  warrants  in  the 
treafury,  upon  petition: 

There  have  been  inftances  in  which  attempts 
have*  been  made,  under  the  words  of  particular 
afts  of  parliament,  to  diftinguifh  between  droits 
and  forfeitures,  and  to  infill  that  the  value  of 
ihip  and  cargo  fliould  be  paid  direftly  into  the 
exchequer  (33),  without paffing  through  the  hands 
of  the  high  court  of  admiralty. 

The  diftrncb  capacities  of  the  king,  claiming 
jure  corona,  and  in  his  office  of  admiralty,  oc- 
cafion  a  neceflaiy  diftinftion  of  officers,  employed 
to  enforce  his  jights.— A  king's  advocate  and 
king's  proftor  or  procurator  general. -—: An  ad- 
vocate of  the  admiralty  and  prbftof  for  the  king 
in  his  office  of  admiralty,  A  receiver-general  of 
the  rights  and  perquifites  of  the'  admiralty,  and 
fome  correfpondent  officer  in  bis  majefty's  office 
of  treafury,  or  an  efcheator,  nominee,  &c.  &c, 

Tlie  perquifites  of  royal  fifhes,  and  of  fines  and 
amerciaments ^in  the  ciburt  of  admiralty,  are  not 
worthy  of  being  dwelt  upon. 

It  is  very  obfervable,  that  at  dhe  period  tlu? 
king  was,  in  the  mod  literal  fenfe,  the  lord  high 

(33)  See  the  remarkable  cafe  of  the  Dkkenfon,  in  Sif 
James  Marfiot's  decillons  of  the  high  court  of  admiralty. 

F   2 


68  ON  THE  LAW  OF  [Chap  III^ 

admiral  (in  the  reign  of  Charles  II.)  there  being 
ibr  a  (hort  time  no  lords  commiflioners  of  the  ad* 
miralty. 

We  have  already  quoted  from  the  bigheft  au* 
thority  jthe  diBum^  that  the  refolutions  of  166^ 
give  to  the  admiral  the  beneBt  of  all  captures, 
v^hether  made  by  commiffioned  or  non-commif- 
iioned  perfons,  of  enemies  ihips  or  goods  coming 
into  ports,  &c.  ynlefs  they  come  in  by  revolt,  or 
are  driven  in  by  the  king's  cruizers.  And  yet 
it  is  worthy  of  notice,  that  Sir  Leoline  Jenkins 
Qiaintains,  that  though  feizures  in  port,  after  a 
declaration  of  war  by  perfons  non-commiffioned, 
make  droits  of  admiralty,  the  king's  prerogative  of 
feizing  enemies  goods  jure  belli,  or  jure  repri/a^ 
Uarum^  is  ilill  concurrent  with  that  of  the  lord 
admiral,  within  his  jurifdi6lion,  and  commiffioned 
ihips  in  the  king's  fervice  may  alfo  feize  in  port(34)» 
For,"  fays  this  learned  judge  fo  often  quoted, 
the  right  in  port  doth  not  appear  to  be  in  the 
lord  admiral  to  the  prejudice  of  the  king's  own 
ihips,  either  by  patent  or  by  prefcription.  Not 
by  patent,  for  the  words  bona  inimicorum  cqfu 
*/'Jort,uito  reperta,  do  refer  as  well  to  the  open 
feas  (an4.  ther^  the  lord  admiral  claims  not 
againft  the  king's  iliips)  as  to  the  ports."  Nor 
by  prefcription,  as  the  learned  judge  proves  by 
«  •  . 

(34)  That  is,  as  I  underftand  his  opinion  to  be,  if  the 
fubjed  matter  has  not  been  previoufly  feized  by  a  non- 
commiiSoned  perfon,  and  fo  become  veiled  in  the  lord  high 
admit-ai  as  a  droit.<^See  Sir  L.  Jenkins,  2d  vol.  p.  765. 
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appeal  to  ike  precedents  by  htm  found ;  ^'  and  if  it 
*  *  were  other  wife, "  faith  he,  *  *  the  king^s  ihips  would 
^^  be  in  a  condition  more  bounded  and  reftrained 
*'  than  the  private  men  of  war,  who  are  commil^ 
**  fioned  to  feize  in  port,  as  well  as  upon  the  open 
**  fea.  And  when  the  king  grants  this  ]>ower(  which, 
*^  even  where  there  was  a  diftinft  lord  high  admiral, 
''was  granted  not  virtute  officii^  but  by  fp^cial 
*'  commtiiion)  he  cannot^  be  intended  'to  exclude 
*'  his  own  ihips  from  that  liberty." 

It  feems  difficult  to  reconcile  this  opinion  with 
that  firf^  mentioned,  unlefs  they  refer  to  ihips  un- 
der totally  diiferent  circumftances,  and  that  Jeh- 
kihs  fpeaks  only  of  cafes  omitted  in  the  resolutions 
of  I.6S5.  Let  us  put  this  cafe :  a  peutral  ihip, 
after  war  commences,  comes  into  one  of  our  ports, 
having  ati  enemy's  cargo  on  board,  and  this  not 
through  ftrefs  of  weathef,  nor  by  accident,  nor 
ignorance  of  the  war.  It  feems  to  be  a  cafus 
omiiTus  in  the  refolutions  of  1661, 

Undoubtedly  the  orders  of  council  in  1 665  leave 
ftill  latitude  for  controverfy,  and  many  cafes  unfet- 
tied-  If  *  neutral  veffel  brings  in  an  enemy's  cargo, 
as  fuppofe  of  French  wines,  during  a  French  war, 
to  fell  in  thefe  countries ;  or  if  an  enemy's  ihip  of 
war  coming  with  the  purpofe  of  hoftile  invafion 
into  one  of  our  ports,  as  the  French  have  done 
into  Bantry  Bay,  were  there  captured  by  an  Eng- 
liflli  man  of  war;  thefe  will  be  found  to  be  cales 
not  defcribed  in  the  fecond  or  any  article  of  thofe 
orders.     And  it  is  obfervable,  that  the  framers  of 
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the  pme'^diip'.M  if  tbey.  bad  not  tjicjfe  orders  in 
COntenipUtkHi)  cJr  had  fargotteh  thtnu  do  in  ge* 
neral  wordd  fay,  that  p<Jrfon$  taking  fhipskor  vcffels 
in  any  creek»  haven,  or  road,  fliall.  have  the  fde 
intereft  therein  after  adjudication. 

Still  further  to  conjfirm  this  affertioh,  that  there 
i%  ftill  room  left  for  doubts  by  thefe  orders,  it 
muft  be  noticed,  that  fo  lately  as  in  the  year  1782, 
a  qiieflioit  ;>vbs  ftarted  in  the  cafe  .of  the  Le.  Hazard 
and  other  fliip's^  m  the- arrfolution  of  which  emi*- 
nent  civilians  differed  in  opinioJEi,  whether  a  dif- 
tin6tion  was  to  be  eftabliihed  between  fl)if)s  t^ken 
before  ho/lilitics  declared,  and  fliips  taken  viifter* 
wards,  upon  any  cxpreffion  in  the  faid  .<)r«l€r8  of 
council  of  1666,  fo  as  to  entitle  the  achiijralty  in 
the  one  cafe,  and  exclude  it  in  the  other?'  And 
the  better  opinion  appeared  to  be,  thatsthe  ex* 
preflion  etiemks  fhips  in  the  fecond  elauft  ifichide$ 
^l  fliips  adjudged  to  be  enemies  fliips,  jVhatever 
be  the  ground  on  which  they  were  adjudged,  and 
whether  that  ground  was  precedent  or  fubftqufent 
to  thf  a^  of  paptnte,  becaufe  it  is  the  adjudication, 
and  njQt  the  capture,  which  declares  the  quality 
and  chara^er  of  the  *iliip  (35), 

♦  *  * 

(35)  Thus  in  ehe  caCb  of  the  Sajnt  Croi:(,  a  French  (hip, 
taken  in  177^,  bqfore  any  declaration  of  hoftilities  againft 
ranee,  and  ^therefore  reclaimed,  fhe  order  for  hoftilities 
iffuing  l>efore  adjudication,  (he  was  confidered  as  a  droit  of 
admiralty.  Yet  in  the  Cafes  of  the  Santa  Catalina  and  ^t. 
(pa^th^rina,  contrary  ppiuions'  were  held, 


~   /  ^       fc  .^^  »  0  *l 
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CHAPTER  IV. 


ON  THE  JURISDICTION  OF  THE  INSTANCE  COURT. 

1H£ 'limits  a«d  ex^tent  of  tiie  juriMidion  of 
the  iqihmce  court  have  been  the  fubjctt  of  fuch 
warm  coatroverfies  in  the. courts  «f  common  law 
x)i:tqueftiofi6  of  prohibition^  and  however  they  may 
be  now  well  umderftood  in  the  ^preme  courti^  in 
England,  fiil)  afibrd  fo  much  room  for  difpute  and 
doubt  before  the  tribumds  of  other  countries  ap- 
pendant to  the  Britiih  croWa,  that  itiis  furely 
worth  our  pains  to  try,  both  upon  principle  and 
by  authorities,  to  fix  thefe  hitherto  confufed  boun- 
daries. Yet,  in  endeavouring  to  do  fo,  my  re- 
fearches,  !from  want  of  reports  of  cafes  in  the  ad- 
miralty inftance  court,  muft  chiefly  be  confined  to 
the  doftrines  and  decifions  of  the  law  courts ;  al- 
though poflibly^  in  fomc  of  the  cafes^  the  admiralty 
would  ftiU  decree  for  its  own  jurifdiftioa  ( 1 ),  if  not 

(x)  Thus  it  (hould  feem,  notwithftanding  the  reiblutions 
or  determinations  of  the  law  judges,  that,  in  the  cafe  of  Lad- 
broke  V,  Cricket,  2  Term  Reports,  649,  the  court  had  ex- 
ercifdd  its  old  power  of  trying  an  hypothecation  or  bottomry 
bond  and  its  validity,  thougb  made  on  knd,  in  England,  be- 
tween Engliih  (uhjcGtSy  and  under  feal>  where  the  defendant 
bad  not  obje£led  to  the  jurifdidion. 
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prohibited,  and  no  plea  put  in  to  their  jurifdi6tion'> 
or  appearance  under  proteft. 

I  ihall  confider.  its  jurifdidion — Firft,  with  re- 
fped  to  contrad^,  then  with  refpeft  to  torts. 


CONTHACTS, 

The  contracts  over  which  it  has  jurifdidion,  ot 
of  which  it  has  cognizance^  are  marine  contra^, 
i.  e.  Contra£b  made  on  the  fea,  whofe  confide  ration 
is  maritimey  and  not  ratified  by  deed  nor  undet 
feal.  Tliis  defcription  appears  to  my  humble  judg^ 
xnent,  according  to  the  received  authorities,  the 
moil. accurate  that  can  be  given^  though  to  the 
parts  of  it  there  are  exceptions  as  to  every  geiierat 
rule,  and  though,  as  I  hope  to  prove;  reafon  would 
dictate  very  different  limits,     Andfirft— 


ContraBs  cognizable  in  thf  Admiraltj/  mufi  be  made 

upon  the  Sea, 

'  This  rule  is  univerfally  known,  and  mentioned 
by  every  writer  who  has  treated  of  the  admiralty 
law;  yet  the  controverfies  arid  dif^utes  with  re- 
fpeft  to  its  conflruftion  have  filled  numerous  vo- 
lumes, the  courts  of  law  interpreting  it  with  the 
utmofi  ftri^lnefs,  while  that  of  ladn^iraltv  ftrove  to 
give  it  extriaordinary  latitude,  and  each  of  thefe 
jurifdidions,  in  former  times,  adhering  to  certain 
technical  affertions,  without  adopting  fixed  ra,- 
tional  principles. 
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Thus  the  admiralty,  adhering  to  the  letter  of 
the  rule;  wifhed  to  drair  within  its  province  tbe 
trial  of  all  agreements  made  upon  the  fea,  thou|^ 
not  relative  to  jaadtinie  affairs ;  until,  in  3ndge^ 
nan's  cafe,  it  was  decided  that  the  validity  of  a 
contra£fc  made  at  fea,  not  for  or  by  reafon  of  any 
marine  affair  or  matter,  was  triable  only  by  tlie 
common  law  (2).  And  •  here,  if  the  judges  of 
thofe  courts  had  flopped,  they  would  have  refted 
on  a  rational  principle;  but  they  proceeded  lip 
affert,  that  even  merely  marine  contrafls,  though 
made  upon  the  fea,  if  to  be  executed  upon  the 
land,  yftve  triable  only  in  their  courts ;  and  that; 
even  though  tfaey  were  not  to  be  executed  on  the 
land,  they  might  be  made  triable  at  the  common 
law,  by  fuppoiing  them  to  have  been  done  at 
Cheapiide  and  Aich  like  places ;  and,  what  is  fur- 
prizing.  Sir  William  Blackftone,  in  our  own  times^ 
feems  to  recognize  and  to  juilify  both  thefe  pOt 
£tions. 

The  fiSiosis  we  have  alluded  to  are  feldom  6f 
never  to  be  fouoxd  in  more  modern  reports,  though 
of  old  they  were  thought  worthy  of  the  pens  of 
Godolphin  and  Sir  Thomas  Ridley  in  attacking 
them,  and  of  Lord  Goke  in  their  defence;  and 

(a)  The  words  of  Lord  Hobart,  m  Bridgeonan's  caf^ 
xdate  oiily  to  obligations,  i.  e.  in  the  common  le^l  (cntk 
of  the  word,  bonds  or  other  fpecialties ;  but  his  reifonin^ 
extends  to  any  agreement  whatfoeven  It  feems  to  hahrc 
been  the  caie  of  a  captain  of  a  Ibip  cmpa^nihg  the  fhifi  ai^ 
(ea  for  his  oifhr  private  debt. 
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Slaekflose,  when  he  fays  that  it  is  no  uncommon 
thing  for  a  pkintiff  to  feign  that  a  contradv  really 
made  at  iea,'  was  made  at  the  Royal  Exchange,  or 
-other  ifiland  place,  in  order  to  draw  the  cogni- 
zance of  the  fait  from  thie  conrts  of  admiralty  to* 
tfaofe  of  Wcftmiafler  hall,  quotes  no  autbority 
later  than  the  4th  Inftitute,  1 34. 

As  to  the  other  pofitioH,  that  a  contra^  made 
upon  tbe  fea  is  n(M:  cognizable  in  the  admiralty, 
becaufe  it  is  covenanted  to  be  afterwards  executed 
tipon  the  land^  it  furely  is  not  true;  and  wherever 
its  jurifdi6liOn  is  exckided  as  to  agn^tsments  upon 
tfce  fea,  that  is  JMOt  the  reafoo.  Tliis  is  admitted 
1^  Lord  Hofaart  in  the  very  cafe  of  Brid^man. 
He  granted  tbe = prohibition  prayed,  becaufe  the 
fub|e&  matter  of/the  fait  in  tliQ  adtotralty  ditl  not 
appear  to  be  a  marine  contra^;  but  he  admitted^ 
that  if  the  captain  upon  the: fea,  bis  fhip  being  in 
ttiiirefs,  em  pawned  or  hypothecated  the  fliip  for 
neceffaries^  though  his  undertaking  was  afterwards 
t®  be  fulfilled,  of  the  money  to  be  paidy.upondahd, 
ibatChe  admiralty  bad  jurifdietion.  .'       . 

:  The  courts  of  hw,  not  content  witfe,  tfiife  aa- 
ideavours  which'  feem  of  late  to  bave  been  fqrv 
gotten,  made  other  attempts,  iii  which,^  to  tb<J 
detriment  of  the  public,  they  have  been  more 
fuccefsfuL  Adhering  on  their  part  to  the  ftrict 
letter  of  thfe  rule,  that  the  bufincfs  of  the  ad-*- 
Ynivalty  was  only  with  contracts  made  upon  thfe 
fea^  thjK^  here  tpok  locality  as  the  only  boundary^ 
though^  m  the  mftances  before  jnentioncd  of  corv- 
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tracts^  made  on  fea,  tbey  ref ufed  fkis  Kmit ;  and 
having  inMeci,  as:  indeed  Judge  fikekftbne  hat 
€veu  of  late  done  (3),  that  contracts  upon  land^ 
though  to  be  executed  on  the  fea  ;  and  contracts 
at  iea,^  if  to  be  execute  on  the  land,  ^ere  not 
oognksable  by  the  admirally,  they  left  i^  it  tbi 
idle  power  of  trying  contracts  made  upon'  the  fea 
to  he  alio  executed  upon  the  fea,  of  which  one  in^ 
fiance  might  not  happen  in  ten  years,  and  than, 
whkhy^  Indeed,  nothing  can  be  conceived  more 
rare.     »  • 

It  had  been  the  practice  of  the  admiralty,  in 
the  beginningx  of  the  laft  century,  to  exercife  ju* 
riftiictidn  las  to  contracts  made,  upon  land  but 
relative  fokly  to  ihipping  '^(nd  naval  afairs,  par* 
tlculatly  with  refpect  to  flsaterial  men,  i.  e.  fuch 
as  f umiih  tackle,  f urAitunei  or  provifions^  for  the 
repairing  <)f  lhip%  or  fctting  then^out  to  fea;  as 

{3)  Mr.  Juftice  Blackftone's  words  are: — ^^  If  part  of  any. 
**  contrad,  or  other  caufe  of  a£tion,  doth  arife  upon  the 
<'  fea,  and  part  upon  the  land,  the  common  law  takes  place 
<«  of  the  particular.  Therefore,  though  pure  maritime  ac* 
^^  quifitidins,  earned  and  becoming  due  on  the  fea  as  feaoiens 
^^.  wagesi  are  one  proper  pbjed  of  admiralty  jurifdiAion^ 
^*  though.the  contract  be  made  on  land ;  yet,  in  general^  if  a 
"  contradl  be  made  in  England  to  be  executed  on  the  fcas,  as 
**^  a  charteripparty  that  a  ihip  ftiall  fail  to  Jamaica,  or  be  in 
*'  fuch  a  latitude  by  fuch  a  day ;  or  a  contraft  made  on'  fea  to 
^<  be  performed  in  Engknd,  as  a  bond  made  on  fhipboard  to 
<<  pay  money  in  I^ondon;  tbefe  mixed  contracts  beloi^  no( 
^*  Ip  the  adn^ralty  jurifdidion." 
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iwH  as  to  fr&ght,  charter-part ies,  iaad  othrer  marine 
etrntiaets^  though  made  upon  land.     Infinite  were 
tfee  advantages   attending  this  practice. . .   if  a 
ftareign  merchant  owed  mooey  to  an  Englifiiman^ 
any  ik^irof  bis  coming  into  the  river  was  liaUe  td 
mae&f  ihe  creditor  n«t  being:  obliged  to:  look  for 
hh  debtfMT  in  a  foreign  conntrr,  and  pojSefTed  of  a 
Iecitrity4)er&;  and  by  this  means  the  foreigner  al^ib 
was  better  enabled  to  gain  credit,  here  upon  oc- 
cii;fioD.     On  the  other; hand;  if  an.  £ngii(h  mer«^ 
chant  owed  money  upon  a  foreign  contract,  the 
plaintiff  might  b«vc,  if  the  inftrument  was  denied^ 
a  eomtniifion.  into,  his  own  coimtry  praricrutiniOj 
which  lie  •coufld  hotrlmve  at  cajamon  law(4)« 
And  di»  aft  merchaats^ia^iras^  make  their  coQtra6i;s 
acco^rdinjg  ta  feh^imctne. .or  civil  law,   it.  was  a 
great  fatis^a6tion  t^.  thecr  to. have 'their  fuits  de^ 
termined  in  a.coiirt  gfty^med  by  that  law.    If 
the  mailer  or  owner  of  a  fliip  alfo  fued  for  freight, 
the  merchant  could  in  that  court,  if  he  received 
damage^  make  ftoppages  to  the  s^mount  of  the  dar 
mage  ;  and  tlie  peribns  wha  furniilied  tackle,  fucr 
citure,.  04-  provifion  for  ihips^  or  were  employed 
in  repairing  them:,  inilead  of  having  remedy  at 
law  only  agaitift  the  mailer  (who,  though  he  be- 
Ipoke  the  materials,  is  commonly  not  worth  the 
twentieth  part  of  the  value)  having  their  remedy 

{4)  Mr.  Juftice  Blackftone  is  forced  to  confe&thc.  want 
ef  life  power,  3  voU  Comm.  p.  75,  Wh«n  fpeaking-  kA  po- 
Jicies  of  inlUrsmce*  . .     .   /    ^«  ' 
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againft  the  fliip,  were  ready  to  gi^-e  by  twenty- 
feld  more  of  credit  to  the  owner.  Add  to  ail 
this,  that  charter-parties,  which  arc  only  calcu- 
lated for  fea  atfairs,  were  interpreted  and  adjudged 
fey  the  fea  laws ;  and  all  cau&s  were  determined 
with  tlie  utmoft  expedition,  according  to  the  ftyte 
of  tlie  court,  not  from  term  to  term,  but  from 
day  to  day,  and  tide  to  tide,  all  the  year  round. 

Tliefe  argHments  wet^  dilated  and  put  with 
irreiiftible  force  by  Sir  Leoline  Jenkins  (5),  m 
the  reign  of  Charles  II.  After  numerous  pro- 
hibitioos  had  on  fuits  to  the  admiralty  upon  die 
fubje^  above-mentioned,  he  is  fupported  by  the 
agreement  entered  into  in  the  year  1^75  betweeu 

(5)  Sir  Leoline  Jenkins  having  been  much  in  confidence 
with  the  Stuart  femily,  was  decried,  or  at  leaft  fllghtlf 
fpoken  of,  by  Burnet  and  others  after  the  revolution:  he 
was,  hi^wever^  a  confiderable  man ;  and  many  of  his  fchemes 
and  defigns,  if  they  had  been  carried  into  execution,  would^ 
in  my  humble  opinion,  have  been  very  falutary  to  the  ftate, 
particularly  that  for  eftablilhing  a  (landing  and  permanent 
court  of  delegates.  His  authority  in  matters  of  the  admiraky 
is  defervedly  high,  and  every  ftudent  (hould  perufe  his  cele- 
brated argument  before  the  houfe  of  lords,  in  the  reign  of 
Charles  II.  (m  a  bill  to  afcertain  the  jurifdi(Stioa  of  the 
admiralty.  In  (his  he  ably  points  out  the  inconvenience; 
to  the  public,  and  to  the  trade,  if  that  jurifdiAion  be  evaded. 
xft.  As  to  foreign  contrails,  or  thofe  made  abroad.  2i.  As 
to  mariners  wages,  freight,  and  charter-party.  3d.  As  ta 
building  and  victualling  of  fhips,  and  as  to  material  men,  /.  <r^ 
who  furni(l][  materials  or  fupply  work  for  the  {hip.  4th.  A^ 
ito  difputes  between  part-owners, 


78  .ONTHELAM^OP        [Chap.  IV. 

the  judges  of  the  kiog's-bench  and  the  court  of 
admiralty,  and  alfo  the  refolutions. entered  inta 
by  all  the  f^rivy-council  of  JBngland,  and  fub* 
fcribed  by  all  the  judges  in  the  year  3632(6), 
which,  as  Sir  I^eoline  obferves,  M'ere  .the  refuh  of 
many  folemn  debates,  and. not  the  effect  of  arti- 
fice or  furprize,  in  proof  of  which  the  ufurpers^ 
after  the  death  of  King  Charles  I.  though  they 
aboliihed  the  office  of  lord  high  admiral,  made 
ordinances  fimilar  to  the  above  refolutions  of  the 
council;  and  that^  at  the •  reftoration,  the  mer- 
chants petitioned  for  a  rc-eftablifliment  of  rules 
according  to  thofe  of  l632. 

Thefe  iTfolutions  are  as  follow: 

'*  If  fait  ihould  be  commenced  in  the  court  of 
admiralty  upon  contrafts  made,  or  other,  things 
perfonal,  done  beyond  the  feas,  or  upon  the  fea; 
no  prohibition  to  be  awarded. 

**  If  fuit  be  before  the  admiral  for  freight,  or 
mariners  wages,  or  for  breach  of  charter-parties, 
for  voyages  to  be  made  beyond  the  feas ;  though 
the  charter-party  happen  to  b*^  made  within  the 
realm^  fo  as  the  penalty  be  i  .  '^manded,  a  pro- 
hibition is  not  to  be  granted:  but  if  the  fuit  be 
for  the  penalty;  or  if  the  queftion  be,  whether 
the  charter-party  were  made  or  not,  or  whether 

(6)  To  thefe  refolutions  the  obje£tion  cannot  be  made^ 
inrhich  is  urged  by  my  Lord  Coke,  4th  Inftitute,  p,  136,  to 
the  agreement  of  1575,  viz.  that  though  it  was  read  over 
in  his  majefty*s  prefence,  and  the  hearing  of  the  judges,  yet 
they  never  aflented  thereto. 
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the  plaintiff  did  reteafe  or  otberwife  difcharge  the 
fkme  within  the  realm ;  this  is  to  be  tiied  in  the 
king's  courts  at  Wefiminfier,  and  not  in  hb  court 
of  adtniraity. 

*'  If  fuit  be  in  tlie  court  of  admiralty  for  build- 
ing, amending,  faving,  or  ueceffary  vidualling  of 
a  ihip,  againft  tlie  iliip  itfelf,  and  not  againft  any 
party  by  name,  but  fuch  as  for  his  interell  makes  . 
himfelf  a  party,  no  prohibitian  is  to  be  granted^ 
though  this  be  done  within  the  realm. 

^'Although  of  fome of  thofe  caufes  ariiing upon 
the-Thames  beueatli  the  firft  bridge,  and  divers  other 
rivers  beneath  the  firft  bridge,  the  king's  courts^ 
have  cognizance ;  yet  the  admiralty  has  jurif- 
di6tion  there,  in  the  points  fpeciaily  mentioned  in 
the  ftatute  of  15  Richard  11.  And  alfo,  by  expo- 
fition  of  equity  thereof,  he  may  enquire  and  re- 
drefs  all  annoyances  and  obftm6lions  in  thefc 
rivers,  that  are  any  impediment  to  navigation 
or  paflage  to  or  from  tlie  fea ;  and  alfo  may  try 
peiibnal  contrai6t$,  or  injuries  done  there,  which 
concern  navigation  upon  fea.  And  no  prohibition 
is  to  be  s:ranted  in  fuch  cafes. 

**  If  any  be  imprifoned,,  and  upon  habeas  corpus 
brought — if  it  be  certified  that  if  any  of  thefe  be 
the  caufe  of  his  iraprifonment,  the  party  fliall  be 
remanded  (7)-" 

(7,)  Tbc/e-refolutions  are  inferted  i«  the  early  editions  pf 
Croke*s  Reports,  but  left  out  in  the  later'^  feemmgly  ix  in-- 
dujiria.  They  are  fet  fo^h  by  Zouch'on  the  Admiralty 
turiiaiilion.  •    '         '     '        ' 
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Notwithftanding  all  ihefe  authorities  and  argu- 
meotSy  it  feems  now  fettled  that  the  {hip  cannot 
be  hypothecated  at  home  before  the  voyage  com- 
mences (8),  and  that  no  perfon  can  fue  in  the 
admiralty  for  work  and  labour  done  in  port  be- 
fore the  voyage  begins,  or  neceffaries  fold  for  the 
fliip's  ufe  before  Ihe  fails  (9) ;  and  which  is  more 
fevere,  and  indeed  ahnoft  bordering  on  absurdity, 
it  has  been.determined  (10),  that  where  neceffaiies 

Some  of  the  advantages  of  the  admiralty  jurifdidion  are 
alio  well  fummed  up  in  Le  Cau^  v:  Eden,  Douglas,  6oo, 
where  it  is  obfervcd,  that  if  foreigners  were  obliged  to  fue 
at  common  bw  in  fuch  cafes,  they  could  very  rarely  remain 
in  England  with  their  witnefies  the  neceflary  time ;  whereas 
hy  the  rules  of  the  admiralty,  a  caufe  can  hardly  laft  a 
month :  but  the  great  convenience  is,  that  all  parties  con* 
cerned  may  join  in  one  libel ;  whereas,  at  law,  the  cofts 
alone  of  the  numberiefs  fuits  to  which  captors — and,  I  add, 
creditors-— on  account  of  the  ihip,  would  be  expofed,  inde- 
pendent of  damages,  would  deter  any  man  from  fuing. 

(8)  Lifter  v.  Baxter,  Strange  695.  See,  however,  Lord 
Mansfield's  words,  Cowper,  639.  and  i  Term  Rep.  109.— 
It  is  faid,  that  every  contra£l  with  the  mafter  of  a  {hip  im- 
plies an  hypothecation  by  the  maritinue  law ;  but  it  is  other-* 
wife  by  the  laws  of  £ngland<^2  Lord  Raymond,  806.-*^ 
While  at  home,  it  is  finfiply  a  mortgage  of  the  ihip,  as  of  any 
chattel. 

(9)  See  Rofsr  V.  Walker,  2  Wilfon,  264 ^Watkinfon  «, 

Barnardifton,  2  P.  Wm.  367. — and  Wilkins  v.  Cannichael, 
Douglas,  97. 

(10}  In  Ji^Oin  V.  Ballam,  2  Lord  Raymond,  805.  I  can 
icarcely  conceive  that  fuch  a  determination  would  be  made 
tiowp  when  the  iame  irrational  jealoufy  of  the  admiralty 
doth'  npt  exift,  \ 


aap.  IV.]     THE  ADMIRALTY,  &c.  81 

vrere  fupplied  to  a  foreign  fbip  lying  in  our  porta» 
f  hough  the  mailer  was  dead  and  the  owners  fo-* 
reigners,  yet  fuit  in  the  admiralty  could  not  b^ 
brought  againft  the  ihip,  nor  ihe  detained,  with; 
an^npreis  hypothecation.  It  has,  indeed, 
been  a  queftion  noticed  by  Sir  William  Scott  T 1 1 )» 
whether  material  men,  fuch  as  ihip-builders,  rope-^ 
makers,  &c.  may  not  be  allowed  to  take  money 
out  of  the  proceeds  arifing  from  the  fale  of  th^ 
ihip,  and  being  in  the  regiilry  or  hands  of  the 
court,  though  tliey  would  not  be  allowed  to  pro* 
ceed  originally  againil  the  ihip. 

With  refpeft  to  charter-parties,  it  is  faid  by  the 
higheil  law  authorities,  my  Lord  Coke,  in  the 
fourth  Inilitute,  p.  1 35  and  1  $9j  and  Mr.  Juilice^ 
Blackilone,  voir  III.  p.  106,  that  if  a  charter^ 
patty  be  made  in  £ngland,  and  to  be  executed 
upon  the  feas,  as  that  a  ihip  ihall  fail  to  fuch  a 
plac^  or  be  in  fuch  a  latitude  on  fuch  a  day, 
like  any  other  contra£t,  or  covenant,  or  caufe  of 
a&ion,  part  of  whiph  arifes  iipou  the  fea,  and  part 
upon  the  Isutid,  that  it  belongs  not  to  the  ad^ 
miralty  jurifd^ion,  but  to  the  i:ourts  of  commi(»» 
law. 

A  charter-party  (which  differs  from  a  bill  of 
lading  only  in  this  (12),  that  the  latter  is  required 

( 1 1)  In  the  cafe  of  the  Favourite,  2  &obiiiibii*s  Admiraltjr 
Reports,  p^^b. 

(m)  B(Btwe*s  Le^  Mercatoria,  p.  i37.-r-and  (ee  Forms 
of  Charter-Parties,  p.  134' 
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and  given  for  a  iingle  article,  or  more,  laden  on 
board  a  (hip  that  has  fundry  merchandizes  ihipped 
for  fundry  accounts,  .whereas  a  charter-party  is  a 
contraft  for  the  whole  Ihip)  may  be  faid  to  confift 
of  two  parts,  in  the  former  of  which  the  parties 
covenant,  in  the  latter  bind  themfelves  under  a 
penalty  to  perform  their  covenants.  And  here 
the  clear  diftin6Hott  mentioned  in  the  refolutions 
of  1 639^  has  been  often  urged  with  great  force  ( 1 3), 
vi25.  that  if  the  fuit  was  not  for  the  penalty,  the 
admiralty  ought  not  to  be  prohibited;  but  Mr. 
Blackftone,  and  other  writers  on  the  common  law, 
make  no  fuch  diftin£iion  or  exception. 

As  to  freight,  the  matter  has  a  lien  on  the  cargo 
while  iT'rfmains  in  his  hands,  in  which  cafe  he 
may  retain  it  till  his  freight  is  paid ;  but  it  is  faid, 
that  if  he  once  part  with  the  pofleffion  of  the 
goods,  he  cannot  afterwards  retake  them,  or  the 
produce  thereof  (14),  by  any  admkalty  or  other 
procefs. 

The  cognizance  of  policies  of  infurance  was  of 
old  claimed  by  the  court  of  admiralty,  in  which 
they  had  the  great  advantage  attending  all 
their  proceedings  as  to  the  examination  of  wit- 
nfeffes  beyond  the  feas  or  fpeedily  going  out  of 

(13)  And  in  Ireland,  as  I  have  known,  with  fuccefsj  in 
the  cafe  of  the  Jenny  of  Pingeljr.- 

(14)  2  Lord  Raymond^  934.  6  Mod.  12.  11  Mod.  6. 
But  fee  the  determination  in  Smart  v.  Wolff>  3  Term  Rep. 
p.  3^3. 
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the  kingdom ;  and  when  a  court  of  policies  of 
aflurance  was  ereded,  in  purfuance  of  the  flatute 
43  £liz.  ch.  8.  (which  recites  the  immemorial  ufage 
of  policies  of  infurance)  parliamentary  powers  for 
the  fame  purpofes  were  veiled  in  the  commiflioners. 
Sir  William  Blackfione  feelingly  laments  the  want 
of  iimilar  powers  in  the  judges  and  juries  who  now 
ufually  try  infurance  caufes,  and  thereby  uuwit- 
tingly,  but  defervedly,  compliments  the  proceed- 
ings of  the  civil  law  (15). 

As  to  foreign  contra6ts,  or  contrafts  made  a* 
broad  upon  land,  in  partibus  tranfmarinis,  though 
the  refolutions  of  1632  above  alluded  to  fay,  in 
diredi  terms,  that  if  fuit  be  commenced  in  the 
admiralty  upon  contrads  made,  or  other  things 
perfonal  done  beyond  theftas^  or  upon  the  fea,  no 
prohibition  is  to  be  awarded;  yet  it  is  generally 
held  that  prohibition  would  go,  if  the  admiralty 
were  to  attempt  to  try  fuch  foreign  contrails  j 
and  my  Lord  Cpke  fays  decifively,  that  if  any  in- 
denture, bond,  or  other  fpeciilty,  or  any  contra6l, 
be  made  beyond  the  fea^  for  the  doing  of  any  a6t 
br  paynieiit  of  money  within  the  reztltn  or  other- 
wife,  wherein  the  common  law  can  adminifter 
juftioe,  that  the  cognizance  thereof  neither  belongs 
to  the  lord  high  admiral,  lord  high  conftable,  nor 
4!arl  marihal  of  England,  but  to  the  common  law 
only  (16)-     Notwithftanding  this,  in  a  late  cafe 

(is)  3  Black.  Comm.  p.  75. 
(16)  4th  Infiituie,  p.  134  and  140.     He  is  fupported  by 
»  Roll.  Ab.  1.  50.   Cro.  Car.  603,   Dubitatur>  2  Roll*  493. 
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it  was  held  (17),  that  if  an  hypothecation  bond 
be  executed  upon  laud  abroad,  it  was  cognizable 
by  the  admiralty,  the  judges  faying  that  it  was 
abfurd  to  fuppofe  it  neceflary  for  the  captain  to 
go  upon  the  fea  to  excjcute  fuch  a  conti'a£t  abroad, 
and  that,  in  this  inAance,  not  locality,  but  the 
fubjeft  matter,  muft  determine  the  jurifdiclion 
(18). 

And  here  a  diflindion  muft  be  taken ;  for  if  the 
contraa  in  foreign  parts  be  incident  to,  and  one 
continued  aft  with,  a  matter  that  originally  hap- 
pened upon  the  fea,  over  wliich  original  matter 
the  admiralty  had  jurifdiftion,  the  contraft  alfo 
is  within  its  cognizance.  Thus,  if  a  fliip  be  takeri 
fey  pii-ates  upon  the  fea,  and  afterwards  fold  by 
them  on  land,  that  pretended  contraft  of  fale 
would  be  fet  afide  in  the  admiralty ;  and  hence 
there  is  room  for  much  controverfy  in  fuch  cafes, 
whether  fuch  contrafts  be  incident  to  original 
a(5ls  on  the  fea,  or  whether  they  may  not  beconve 

and  3  Leon.  232,  The  fayings  of  my  Lord  Coke  are  the 
lefs  to  be  regarded,  becaufe,  as  Mr.  Juftice  Buller  has  truly 
remarked,  in  3  Term  Reports,  p.  348,  Smart  v.  Wolff,  he 
feems  to  have  entertained  not  only  a  jealoufy  of,  but  an 
enmity  againft,  the  admiralty ;  and  after  ho  became  chief 
juftice^  in  1605,  the  controuls  on  that  court  perpetually 
^increafed*  In  fa£l,  Lord  Coke  could  not  «pdure  any  thing 
connected  with  the  civil  law. 

(17)  Menetone  v.  Gibbons,  3  Term  Reports,  p.  267. 

(18)  I  Vcrttris,  308. 
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fevered  by  fome  cirpumftance  upon  land,  as  for 
ill  fiance,  by  fale  in  market  overt  (19). 

Little  then  was  left  for  the  authority  of  the 
admiral  to  operate  upon  on  the  fubje6);  of  con* 
trafts,  amidft  thefe  curbs  fo  eagerly  and  rapidly 
thrown  upon  him  in  the  laft  century,  fave  ex- 
prefs  hypothecations  of  fhip  or  goods  made  at 
fea  or  in  foreign  paits,  and  fuits  for  feamens 
wages ;  the  attempts  to  divert  which  laft  from  his 
tribunal  ihall,  in  the  next  place,  be  confidered. 

Amidft  the  torrent  of  prohibitions  which  poured 
forth  in  the  laft  century  upon  the  fubjefts  above* 
mentioned,  and  were  founded,  as  I  hope  preferitly 
to  ihew,  more  in  prejudice  than  reaibn,  the  courts 
of  common  law  found  themfelves  fuddenly  ftopped 
in  their  career  by  the  infinite  mifchiefs  which  arofe 
from  extending  their  principle,  that  no  contrad 
made  upon  laud  was  cognizable  in  the  admiralty, 
to  the  cafes  of  feamens  wages.  The  advantages 
of  being  able  to  Join  all  in  one  fuit,  of  having 
the  fliip  for  their  fecurity,  and  of  getting  their 
claims  determined  in  the  ihorteft  fpace  of  time, 
which,  in  the  language  of  the  admiralty,  is  to  be , 
between  tide  and  tide,  fo  as  to  enable  them  to  go 
to  fea  again  immediately,  are  fo  manifeft;  and 

(19)  That  if  goods,  even  taken  by  pirates,  are  fold  upon 
land  in  market  overt,  and  the  vendee  adling  without  fauid 
be  fued  in  the  admiralty,  a  prohibition  goes,  is  held  in 
X  Roll.  531.  I.  %%.  and  in  2  Brownlow,  29. — i  Ventriss 
173. — %  Levyn.  25. — ^aitd  maintained  to  be  law  in  Smart  v* 
Wolff,  3  Term  Reports,  p.  336. 
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the  hardfhip  of  dtiving  theni  to  their  remedy  ^t 
common  law  fo  Intolerable,  that  her^  thefe  courts 
VerC'  forced  to  yield,  though  not  without  fome 
ftrugglc  (20),  and  to  remit  the  power  to  the  court 
of  admiralty. 

This  power  of  that  court  was  recognized  by  a 
ftatute  of  Richard  II.  and,  at  a  much  later  pe- 
riod, by  an  ordinance  of  the  rump  parliament, 
and  allowed  to  be  legal  in  Serjeant  Roll's  famous 
abridgment;  and,  though  difputed  after  the  re-* 
ftoration,  was,  during  the  reign  of  King  William, 
finally  eftabliflied,  and  never  fince  controverted. 
It  is  held  that  feamen  may  fuc,  though  the  work 
is  done  in  the  river  (21),  provided  the  wages  are 
ilot  due  by  deed  or  fpecial  agreement ;  becaufe  the 
ihip  is  liable,  and  they  may  all  join  in  th«  fuit, 
neither  of  which  may  be  at  common  law^  and  yet; 
much  for  the  eafe  of  poor  feamen  (22). 

Sir  Leoline  Jenkins  here  triumphantly  aiks,  if 
mariners  wages  then  belonged  to  the  cognizance 
of  the  admiralty,  why  not  freight  as  well,  freight 
being  the  mother  of  wages?  And,  in  truth,  Lord 
Chief  Juftice  Holt  had  lio  better  anfwer  to  niake  to 

f 

i  . 

(20)  See  Winch,  p.  8.  i  Lord  Raymond,  p.  576.  Al- 
lefon  V.  Marfli,  2  Ventris,  181..  Coke  v.  Cretchell,  3 
Levynz,  60.  An  anonymous  cafe,  i  Ventris,  343.  Clay 
^;.  Snelgrove,  12  Mod.  405. 

(21)  2  Lord  Raymond,  I044* 

(22) .  Opy  V.  Child,  1  Salk.  31.    Howe  v.  Napier. 
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this  forcible  reafoning,  but  this,  that  it  was  an. 
indulgence  to  the  poor  failor,  and  that  itihii  cafe 
.communis  error  facit  jm^  as  if^  fays  the  learned 
.Mr.  Douglas  (23),  any  ufage  or  common  error 
could  abrogate  the  ftatutes  which  are  here  fup- 
pofed  to  controul  the  admiralty  jurifdi^ion,  or 
could  abrogate  a  (latute  to  any  purpofe. 

A  more  plaufible  reafon,  however,  pf  this  ex- 
ception, has  been  given  by  Lord  Mansfield;  it 
is  this,  that  failors^  do  not,  in  their  demand, ,  (lafe 
a  contra6i:,  but  go  only  upon  the  mariqe  fervice, 
and  merely  give  the  contra6l  in  evidence.  ,  Bift 
the  mailer's  fervice  alfo  is  maritime :  why  is  be 
not  allowed  to  give  his  contract  iu  evidence ^gainft 
the  owner? 

Ja  refifting  the  bringing  of  fuits  in  the -ad- 
miralty by  other  perfons  of  the  clafs  of  mariner^ 
the  municipal  courts  haye  dill  perfifted,  and  tbje 
pilot  who  guides  the  ihip  into  port  (S4),  the.mfier 

(23)  Now  Lord  GlenJeryie,  in  his  Reports,  p.  102.  in 
.his  note  on  the  cafe  of  Wilklns  v,  CarmichaeJ. 

(24)  This  is  ru}?d,  as  to  th?  pilot,  if  his  exertions  w« 
within  the  body  of  a  county,  as  from  Sea  Reach  to  Deptford, 
in  Rofs  vl  Walker,  2>Wilfon,  264.  Suppofc,  then,  the 
pilot  was  t^ke^  on  board  near  the  ifle  of  Lundy^  in  the 
Briftol  Cliannel— here,  arifes  a  great  difpute  between  Lord 
Coke  and  his  opponents«  ^^  \Vhere^er  you  cs^i  fee  from 
*'  ihore  to  fhore,"  lays  the  former,  *'  is  within  the  body 
*^  of  the  county/' — ^**  Then,**  fay  bis  adverferies,  *<  thefca 
**  between  Cornwall  and  the  Scilly  Iflands  cannot  be  within 
^'  the  admiralty  jurifdi<Sion^  for  they  can  be  feen,  or  fome 
*^  of  thein,  fi^m  the  coafl  of  Cornwall.''    But»  furely, 
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who  governs  her  at  fea,  and  even  the  mate,  who, 
by  the  death  of  his  fuperior,  becomes  mafter  dur* 
ing  the  voyage  (€5),  are  excluded  from  this  na^ 
tural  atid  cafy  remedy,  when  refufed  compen- 
fation. 

Let  us  here  paufe,  and,  after  confidering  all 
the  matters  prejmifed,  aflc  ourfelves  what  is  the 
TMionale^  and  what  the  true  principle  which  ought 
to  govern  this  queftioui  viz.  What  e^ntrads  (hould 
be  cognizable  in  tbe  admiralty?  Is  it  not  this?  All 
6AtAth&A  whifch  relate  purely  to  marine  affairs,  the 
natural,  ihort,  and  eafy  method  of  enforcing  which 
-fc  found  in  the  admiralty  proceedings,  and  pai-^ 
tioulaHy  thofe  which  attach  in  rem^  which  the 
common  law  cannot  enforce  in  that  mode,  and 
in  rem  onfyy  for  the  breach  of  which  the  common 
law  cannot  give  any  remedy  at  all,  are  or  fliould 
be  properly  within  the  province  of  the  admiralty, 
vhether  made  upon  land  or  upon  water ;  in  other 
words,  that  the  fubjefl:  matter,  and  not  locality, 
ihould  determine  the  jurifdififcion  as  to  contra6ls. 

Is  not  this  the  principle  laid  down  by  Lord 
Mansfield,  in  Howe  v.  Napier,  as  to  feamens  wages, 

Lord  Co)(e  is  fpeaj^ing  pf  rivers^  or  creeks,  or  arms  of  the 
iea,  not  of  the  fhore  of  the  main  ocean.  The  Scilly  Iflandg 
are  part  of  the  county  of  Cornwall,  but  the  fe*  thcr^  is  not 
of  any  county.     Sec  Godolphin,  p.  138^ 

(2|)  The  mate  ma^  (ug  for  his  wag|BS|  but  not  the 
mafter,  nor  the  mailer's  executors^  Mat^,  who  afterwards 
bccon^es  mafter,  can  fue  in  the  admiralty  only  for  his  wage^ 
^$mtc.  Strange,  937.  ?  hofi  Raymou^  $77.  I  Salk.  33, 
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when  contraded  for  in  the  ufual  form,  though  upon 
land,  and  by  all  the  judges  in  Menetone  v.  Gib* 
bons,  as  to  hypothecations  made  upon  land  a* 
bro^d  (26)  ?  What  rational  argument  can  be  made 
againft  extending  this  principle  to  all  cafes  what- 
foever?  By  not  doing  fo,»  it  feems,  to  my  humble 
judgment,  that  all  the  contradictions,  incon* 
fiilencies,  and  uncertainty,  which  to  this  moment 
reign  over  this  difputed  jurifdidion,  have  been 
introduced. 

Hence  the  contradiction  of  faying,  that  though 
the  mafto-'s  cMtraCt  and  fervice  be  marine,  and 
even  the  contra^  made  on  the  fea,  as  when  he 
becomes  mail^  in  the  couife  of  the  voyage,  he 
ihall  not  fue  in  the  admiralty  like  the  mariners 
(47) — that  a  man  may  raife  money  on  the  fecurity 
of  the  ifaip  abroad  by  h3rpothecation,  but  not  at 
home*— and  that  contracts  not  marine  made  on 

« 

(26)  I  am  aware  that  it  may  be  faid,  that  this  decifion 
in  Menetone  v*  Gibbons  /  refted  oh  the  ground  that  there 
was  no  remedy  diewbere.  Is  that  then  the  principle,  that 
contra£U,  though  made  oa  land,  and  under  feal,  if  no  remedy 
elfewhere,  are  triable  in  the  admiralty?  This  would  be  a 
totally  new  principle. 

(27)  It  cannot  b^:  iaid,  in  the  cafe  of  the  mate  becoming 
matter  by  the  death  of  the  mailer  at  fea,  that  his  contrad  is 
on  land.  His  being  fgrbidden  to  fue  in  the  admirahy  is,  as 
h  iaid,  becaufe  he  doth  not  reft  on  the  credit  of  the  ihip. 
Is  that  then  thie  principle,  that  no  contra£t  is  fuable  in  the 
gdmiral^^  except  that  which  attaches  in  rem?  Thus,  we 
fef  the  gfwini  l^as.  been  fliiftcd  three  times. 
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fea  fliall  not  be  affefted  by  locality,  contra6te 
marine  made  on  land  fhall ;  and  that  it  is  abfurd, 
when  abroad,  to  go  upon  the  water  to  feal  a  marine 
contrafl,  but  not  fo  at  home. 

Thus  we  fee,  when  we  leave  the  plain  principle 
of  the  fubjea  matter  determining  the  jurifdi6lion, 
there  is  no  reft  for  the  fole  of  the  foot;  and  furely 
it  feems  h^t  confiftent,  that  as  a  contrafi;,  though 
made  upon  the  fea,  if  not  relative  to  maritime 
affairs,  is  triable  only  in  the  courts  of  common 
law ;  fo  a  contrad  made  upon  the  land,  if  relative 
folely  to  maritime  affairs,  ought  to  -be  cognizable 
in  the  admiralty;  for,  as  Sir  L.  Jenkins  obferves, 
liQvf  can  the  execution  of  a  charter-party  upon 
land  to  go  fropi  London  to  Lifbon:make  a  caufe  a 
latjd  caufe,  fince  the  main  fcope  of  the  charter-party 
is  to  be  performed  on  the  fea,  and  nothing  of  the 
undertaker  s  buftn§fs  is  to  be  performed  upon  the 
land  ?  A  writer,  in  the  beginning  of  the  eighteenth 
century,  exactly  agrees  with  my  opinion,  when 
he  fays,  *'  The  j\irifdi6);ion  of  the  admiralty  ought 
' '  naturally  to  arife  from  the  nature  of  the  caufe, 
*•  and  not  from  the  place  where  any  bargain  or 

*  coHtrafit  is  made ;  fince  it  cannot  be  denied  that 
'  things  may  be,  and  daily  are,  ffaufa6led  at  land, 
'which  have  only  regard  .to  maritime  affairs; 
'  and  things  may  alfo  happen  to  be  trMiikded  at 

*  fea,  which  may  properly  belong  tp  thp  cogni- 
zance of  another  court."  .4 
It  cannot  be  expected,  however,  that  in  ardiv 

da<5lic  treatife  pf  this  kind  }  fl^ould  veRtqrc>  ex- 
1 


Chap.  IV.]    THE  ADMIRALTY,  &c.  9I 

prefily  and  pofitively,  to  deliver  dodrines  in  opr 
poiition  to  thofe  of  Lord  Coke  and  Sir  William 
filackftone;  and,  therefore,  in  compliance  with 
the  ufually  received  authorities  on  the  point,  I 
have  laid  down  as  our  firft  rule,  that  contra6is 
cognizable  in  the  admiralty  muil  be  made  upon 
the  fea. 

Our  next  enquiry  then  muft  be,  What  is  meant 
by  the  fea?  By  the  ftatute  of  15  Rich.  II.  cap.  S- 
it  is  enabled  and  declared,  that  the  court  of  ad- 
miralty fliall  have  no  cognizance  of  contrafts, 
pleas,  and  quarrels,  or  other  things^  done  within 
the  bodies  of  the  covin  ties,  as  well  by  land  as  by 
waten  Neverthelefs,  of  the  death  of  a  man,  and 
of  mayhem  done  iti  great  iliips  being  and  hover- 
ing in  the  main  ftream  of  great  rivers,  only  beneath 
the  bridge  of  the  fame  rivers  nigh  to  the  fea, 
infra  prinm  pontes,  and  no  other  places  of  the 
fame  river39  the  admiralty  ihall  have  cognizance 
(«8), 

On  the  authority  of  this  (latute,  and  of  a  num* 
ber  of  ancient  records  and  decided  cafes,  the 
common  lawyers  hold,  that  by  the  fea  is  meant  that 
part  pf  the  w^^ter  which  is  below  low  water-mark 
when  the  tide  i^  out,  and  up  to  high  water-mark 
when  the  tide  is  in,  for  fucb  I  take  to  be  the 


(28)  The  ftatutes  13  Richard  II.  and  2  Henry  IV.  will 
be  mentioned  in  their  proper  ^place:  they  are  not  introduced 
here,  becaufe  they  do  not  go  to  Ihew  or  point  out  the  legal 
limits  of  the  fes^. 
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meaning  of  the  words,  infra  fiuxum  '8s  refluxum 
maris ;  and  accordingly  Lord  Coke  (S9)  fays, 
It  has  been  refolved  by  the  whole  court,  that 
the  foil  upon  which  the  fea  doth  ebb  and  flow, 
to  wit,  between  the  high  water*niark  and  the 
low  water-mark,  may  be  parcel  of  a  manor  of  a 
fubjeft;  and  when  the  fea  doth  flow  unto  the 
full  height,  the  admiral  fliall  have  jurifdi6lion 
of  any  thing  whatfoever  done  upon  the  water, 
between  the  high  water-mark  and  the  low 
water-mark;  but  of  every  thing  done  upon  the 
ground  when  the  water  is  returned,  the  common 
law  fhall  have  jurifdiftion ;  fo  that  between  the 
high  water-mark  and  the  low  water-mark,  the 
common  law  and  the  admiralty  ihall  have  feve- 
rally  power,  interchangeable  as  aforefaid.  '* 
The  civilians  have  ftrenuoufly  contended,  on 
the  other  fide  (30),  that  ports,  creeks,  and  ha- 
vens, are  within  the  admiralty  jurifdi€iion,  and 
that  infra  primos  pontes  in  the  ftatute  15  Rich.  II. 
cap.  3.  are  words  to  be  underftood  literally,  while 
their  opponents  try  to  exchange  them  for  points,  or 
head-lands,  and  for  ports.  I  am  free  to  own,  that 
in  my  opinion  the  common  lawyers  are  clearly 
right  on  the  whole  of  this  controverfy  as  to  thjc 
words  of  the  ftatutes  (31). 


(29)  See  Sir  Henry  Conftable's  cafej  Dyer^  3265  and 
Lacy*scafe,  Trin.  25.  Eliz.  and  Exton,  p.  136. 
,  (30}  See  Godolphin,  Exton,  Jenkins,  paffim. 

C31)  Sir  L.  Jenkins  admits  that  the  river  of  Thames, 
below  bridge,  viz.  at  Gravcfend,  is  within  the  body  of  the 
county. 
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In  Moor,  892,  a  cafe  which, .  however,  fpeaks 
particularly  of  torts,  it  is  faid  the  coafts,  ihores, 
and  harbours,  are  out  of  the  power  of  the  ad* 
miral,  fave  in  two  cafes  referved  by  the  ilatute 
of  15  Rich.  II.  one  of  death  or  mayhem  below 
the  bridges,  the  other  of  feizing  a  ihip  for  the 
king's  fervices.  "  Infra  primos  pontes  is  to  be 
'^  underilood  only  of  death  or  mayhem,  not  of 
"anions,"  faysHobart,  213. 

The  mifqhiefs  of  this  triumph  of  the  municipal 
code  in  excluding  the  admiral  from  his  claims  to 
authority  in  rivers  and  harbours,  are  even  greater 
than  thofe  which  arife  from  the  excluilon  of  ma- 
rine contrads  made  upon  the  land ;  and  I  truft 
enough  has  been  faid  to  iliew  the  unfeafonable* 
nefs  of  thefe  limitations  and  controuls. — It  is  very 
obfervable,  that.the  prize  ads  fpeak  of  the  admirals 
jurifdi6lion  in  rivers,  creeks,  and  havens. 

But  when  we  read  the  ftatute  of  15  Rich.  II. 
above  mentioned,  and  refleft  that  it  was  preceded 
by  the  ftatute  13  Rich.  II.  ch.  5.  faying  that  the 
admirals  or  their  deputies  ihall  not  meddle  with 
any  thing  done  within  the  realm,  but  only  upon 
the  fea,  and  followed  by  the  ftatute  2  Henry  IV. 
cap.  11.  (32),  giving  an  action  with  double  da- 
mages to  the  party  grieved  by  profecuting  in  the 
admiralty  againft  the  form  of  faid  ftatutes,  with 
ten  pounds  forfeiture  to  the  king;  and  the  ftatute 

(32)  The  ftatute^of  Richard  II.  and  Hen.  tV.  are  made 
law  in  Ireland,  by  PoyniAg'$  faax>tts  a^. 
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27  Eiiz.  Cap.  1 1,  enafliiug,  that  all  and  every  of 
the  bft'ences  therein  mentiotied,  as  thereafter  ihould 
be  done  upon  the  main  fea.  Or  cbafts  &f  the  fia^ 
being  no  part  of  any  county,  and  out  of  any  ha^ 
ven  or  pier,  iliall  be  tried  before  the  lotd  high  ad- 
miral ;  and  that  the  laitgiiage  of  thefe  ftatutes, 
though  they  relate  principally  to  torts,  h  under^ 
fiood  literally  by  Lord  Coke  and  Mr.  Juftice  Black- 
ftone,  and  applied  to  all  cafes,  I  have  been  forced 
to  fubmit  to,  and  to  adopt,  the  rule  laid  down  by 
thefe  great  authorities,  that  contrads  cognizablfe 
in  the  admiralty  muft  be  made  upon  the  fea. — I 
plfckreed  now  to  our  fecond  f  ule,  viz.  that--- 

ConiraBs  cognizable  in  the  admiralty  muji  he  founded 
in  maritime  fervice  or  conjideration. 

Though,  by  the  former  general  rule,  contrafts 
cognizable  in  the  admiralty  muft  be  made  upon 
the  fea,  it  does  not  follow  that  this  court  hath 
power  over  all  contrafts  there  made.  If  not  re- 
lative in  any  degree  to  maritime  affairs^  not 
founded  on  maritime  fervice  or  confideration, 
they  come  not  within  its  fphere.  This  has  been 
already  exemplified  by  Bridgeman's  cafe,  where  the 
captain  of  a  Ihip  feems  to  have  borrowed  money  from 
a  paffenger  on  his  own  private  account,  and  not 
fpr  the  purpofes  of  the  fhip: — fo  if,  on  an-Eaft 
India  voyage,  one  patfenger  fliould  agree  that  his 
daughter  fhould  be  married  to  the  fon  of  another 
paiVenger,  and  thereupon  marriage  articles  or  fettle* 
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ments  wjere  drawn,  no  man  pretends  that  any  quef- 
tion  arifing  upon  their  conftru^ion  M'ould  be  triable 
in  the  admiralty;  and  thus  we  find,  on  a  common 
fale  or  mortgage  of  a  fliip  at  fea,  trover  is  the  re- 
medy (33). 

Here  this  court  willingly  concedes  to  reafon, 
and  the  common  lawyers  eagerly  accept  the  con- 
ceffion,  and  admit,  when  it  makes  for  them,  that 
locality  is  no  criterion ;  but  when  reafon  commands 
to  invert  the  rule,  and  thereby  extend  it  to  con- 
tra6is  really  marine,  though  made  upon  land,  they 
refufe  to  obey.  Tliis  obftinate  refufal  of  equal  juf- 
tice  hath  been  fo  much  dwelt  upon  under  the  for- 
mer head,  that  the  reader  mud  not  be  detained 
with  further  animadverfion. 

But  what  ihall  we  fay  to  this  further  encroach- 
ment,  which  I  cannot  help  noticing  once  more, 
that  the  mafler  ihould  not  fue  in  the  admiralty 
for  his  wages  ?  His  contract  is  marine,  his  fervice 
is  maritime.  Is  the  refufal  of  this  fhort  and  eafy 
remedy  to  him,  becaufe  his  contraft  is  made  upon 
the  land  ?  Why,  then,  if  he  dies  at  fea,  is  it  ex- 
tended to  his  fucceffor,  the  hseres  neceffarius, 
whofe  contraft,  either  exprefe  or  implied,  mull 
arife  upon  that  element?  Is  it  becaufe  he  refls 
upon  the  credit  of  the  owners,  not  of  the  fhip  ? 
Is  the  principle  of  prohibition  this  then,  not  that 
the  power  over  all  contra6);s  made  at  land,  but 
over  all  contrads  not  attaching  in  rem,  is  forbid- 

(33)  Atkinfon  v.  Maling,  2  Term  Rep.  p.  462. 
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den  to  the  admiraltv  ?  This  is  not  faid  in  any 
book  that  I  recolle£l.  What  reafon  can  be  given 
%vhy  he  fhould  not  go  upon  the  maritime  fervice, 
and  give  the  contra6l  in  evidence,  as  much  aa  the 
failors  ?  Or  why  he  fliould  not,  if  rcfufed  payment 
pf  his  wages  by  the  owners,  have  the  fhip  for  his 
fecurity  as  well  as  they  ?  What  (lable  diflinction 
of  jurifdictions  can  ever  here  be  found,  but  in  the 
internal  nature  of  the  agreement  to  be  enforced  ? 


ContraQs  cognizable  in  the  admiralty  mujl  not  be 

under  feaL 

This  rule  has  been  laid  down  too  univerfally  to 
be  controverted,  from  Bridijenian's  cafe  down  to 
that  of  Howe  v.  Napier.  And  hence,  in  obedience 
to  this  rule,  and  to  avoid  the  riik  of  a  prohibition, 
ftipulations  in  the  admiralty  of  England  are  not 
taken  under  feal :  yet  in  that  of  Ireland  they  are. 
And  here  let  us  obferve  how,  upon  occafion,  com- 
pion  fenfe  will  get  the  better  of  technical  rules.  In 
the  cafe  of  Menetone  v.  Gibbons,  the  hypothecati<Mi 
bond  was  under  feal,  and  the  objection  was  made ; 
but  the  court  faid  that  this  rule  could  not  be  ex- 
tended to  a  cafe  where,  from  tlie  nature  of  the 
contract,  the  proceedings  were  confined  tp  the 
thing  in  fpecie,  over  which  the  court  of  admiralty 
has  the  fole  jurifdiction,  and  tluit,  in  tlie  cafe  before 
them,  the  party  could  have  no  reineciy  in  a  court 
of  common  law;  for  the  contract  was  merely  in- 
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rem,  and  there  was  no  perfonal  covenant  for  the 

ft 

payment  of  the  money* 

But  this  is  not  quite  conformable  to  the  ground 
upon  which  the  rule  was  originally  made,  which 
was,  that  the  civilians  had  different  rules  for  con- 
ilniing  deeds  from  the  common  law,  and  required 
a  different  number  of  witneffes  to  prove  it ;  and, 
therefore,  in  Howe  v.  Napier,  it  was  held,  that 
any  contract  of  the  failors,  though  not  under  feal, 
if  ipecially  or  unufually  worded,  was  triable  only 
at  the  common  law. 

From  this  extended  idea  of  the  rule  arofe  the 
contrpverfy  about  ftipulations,  which,  if  it  had 
terminated  otherwife  than  it  did,  would  have  nearly 
extinguiflied  the  admiralty  juri(di6lion.  Lord  Coke 
had  declared  his  opinion  that  they  could  not  be 
taken  (34)  ;  and  the  common  lawyers  perpetually 
confounded  them  with  recognizances,  and  even 
after  the  revolution  a  prohibition  was  granted 
againft  proceeding  on  fuch  a  ftjpulation  (35) ;  nor 
was  it  until  the  middle  of  the  reign  of  Queen 
Anne  (36)  that  a  reftriftion,  fo  totally  deftruftive 
of  the  very  exiftence  of  the  court,  was  totally  given 
up  by  the  courts  of  law. 

In  fa6l,  in  former  times  the  admiralty  had  been 
in  the  practice  of  taking  recognizances  like  the 
courts  of  record,  which  produced  fo  many  prohi- 
bitions ;  and  it  was  at  one  time  a  great  fubje^t.of 

(3+)  4  Inft.  135. — (35)  Knight  v^  Perry,  Combecbach,  109; 
(36)  Degravcv.  Hedges,  2  Lord  Raymond,  1285. 

VOL.  II.  H 
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complaiiu,  and  was  declared  illegal  by  all  the 
judges  (37).  In  confequence  of  that  refolution, 
it  (hould  feem  that  the  court  of  admiralty  had 
adopted  the  ftipulation  now  in  ufe,  which  is  fuffi- 
ci^ntly  diftinguiflied  from  a  recognizance  taken  in 
a  court  of  record  (38),  and  which  the  courts  of 
common  hw,  from  a  conviction  that  fomcthinff 
of  the  kind  was  abfolutely  neceffary  to  maintain 
the  admiralty  jurifdidion,  at  length  approved  of  in 
Par  V.  Evans,  15  Car.  II.  (39).  The  very  ground 
■  of  its  jurifdi6lion  appears  from  this  inftrument  to 
be  the  confent  of  the  partjs  and  though  it  fub- 
je6ls  his  perfon  and  goods,  it  does  not  enable  the 
admiralty  to  iffue  procefs  againft  his  lands. 

Contra fis  operating  folely  in  rem  are  efpeciaily  and 
peculiarly  within  the  province  of  the  admiralty. 

The  reafon  is,  that  this  court  proceeds  in  rem, 

whereas  the  common  law  can  only  proceed  againft 

the  parties;  thus  in  the  cafe  of  hypothecation,  the 

parties  arc  not  perfonally  bound,    the  proceeding 

is  confined  to  the  thing  in  fpecie,  and  therefore 

there  is  no  remedy  againft  the  parties;    and  con- 

fequently  none  at  the  common  law  (40). 

• 
(37)  4lnft.i35. 

(38)  This  is  the  language  in  Smart  v,  Wolff,  3  Tcrtn 
Reports,  p.  337. 

(39)  Sir  Thomas  Raymond^  78.     i  Kebie^  489 — ^500. 
515,  &c. 

(+0)  See  the  words  of  Lord  Kcnyon  and  Mr.  Juftice 
Buller  in  Menetone  v.  Gibbons^  3  Terni  Reports,  269. 
and  270, 
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This  remedy  in  rem  againft  the  Ihip  or  goods  is 
founded  on  the  praftice  of  the  civil  law,  which 
gives  an  aBio  in  rem  (4 1 ),  to  recover  or  obtain  the 
thing  itfelf,  the  a6lual  fpecific  poffeffion  of  it ; 
whereas,  with  us,  things  perfonal  are  loeked  upon 
by  the  law  as  of  a  nature  fo  tranfitory  and  perifli- 
able,  that  it  is  for  the  moft  part  impoffible  either 
to  afcertain  their  identity^  or  to  deliver  them  in 
their  original  condition ;  and,  therefore,  the  law 
contents  itfelf  with  reftoring,  not  the  thing  itfelf, 
but  a  pecuniarjr  equivalent  in  damages. — 3  Black- 
ftoue's  Comm.  146. 

It  may  be  aflked,  perhaps,  Do  not  the  anions 
of  detinue  and  replevyn  reftore  the  fpecific  poffef- 
fion of  tjie  res  to  its  proper  owner?  True;  but 
this  is-  reftoration,  and  to  the  owner.  Previous 
property  is  neceffary  in  the  plaintiff  fuing  for 
poffeffion  ;  and  if  the  defendant  fets  up  property 
in  himfelf,  or  in  another,  and  proves  it,  the  plain- 
tiff is  defeated.  But  the  admiralty  jurifdiftion 
gives  this  remedy  in  rem  to  the  perfon  having 
only  an  hypothecatory  right,  as  in  the  cafe  of 
feamens  wages* 


(41)  Though  this  is  fometimes  called  aftio  realis,  how 
entirely  it  differs  from  our  real  aft  ions  has  been  fhewn  ia 
the  riew  of  the  civil  law  in  the  former  volume. 


»s; 
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« 

JVhether  mere  perjbnal  contraBs^  if  maritime^  arc 
cognizable  in  the  admiralty  f 

Reafon  would  inftantly  determine  this  queftion 
iiflirmatively ;  though,  if  the  jurifdiction  of  the 
admiralty  court  is  to  be  ftrictly  and  literally  con- 
fined to  contracts  made  upon  the  land,  this  quef- 
tion is  of  little  importance,  becaufe  it  can  fcarcely 
l>appen  that  fuch  a  contract  fliould  be  made  on  the 
middle  of  the  ocean,  or  that  there  lliould  be  any 
occafion  for  there  forming  it.  But  the  courts  of 
common  law  have,  by  prohibitions  not  founded  in 
any  fyftem^  nor  ftaught  with  any  confiftency,  in- 
volved the  fubject  in  endlefs  perplexity.  They 
have  allowed  fuits  on  perfonal  contracts  in  this 
c6urt,  though  made  upon  land,  in  various  in- 
fiances,  and  yet  prohibited  them  in  others  not 
varied  by  any  circumftance  authorizing  fuch  a 
diverfity  of  decifion. 

The  general  rule  however  at  prefent  is,  that 
the  admiralty  acts  only  in  rem,  and  that  no  perfon 
can  be  fubject  to  that  jurifdiction  but  by  his  con- 
fent,  exprefled  by  his  entering  into  a  ftipulation. 
Thus  it  is  exprefsly  faid  in  Keble's  Reports  (42), 
that  without  a  ftipulation  the  admiralty  has  no 
jurifdiction  at  all  over  the  perfon  ;  and  it  has  been 
added,  that  the  confent  of  the  common  law  courts 
to  its  taking  this  fecurity  was  given,  though  un- 

(♦^)  Page  ^00, 
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willingly,  from  their  fenfe  of  its  abfolute  neceflSty 
to  bind  the  perfon.  Thus  again  it  is  faicl,  in 
Godbolt  (4-3),  that  the  firft  procefs  in  the  ad- 
miralty is  againft  the  fliip  and  goods,  and  that 
the  libel  muftnot  be  againft  the  perfon. 

And  Mr.  Juftice  Duller  has  obftrved  (when  giv* 
ing  a  reafon  why  the  admiralty  fliould  be  allowed 
to  proceed  on  an  hypothecation  bond  fealed  a- 
broad,  becaufe  the  common  law  could  give  no 
remedy,  there  being  no  perfonal  covenant  for  the 
payment  of  the  money),  that  in  the  ftruggles  be- 
tween the  court  of  admiralty  and  common  law 
courts  refpecting  the  extent  of  their  refpective 
jurifdictions,  the  latter  have  faid,  that  if  the  parties 
.have  bound  themfelves  to  anfwer  perp)nallij^  the 
former  cannot  take  cognizance  of  the  queftion ; 
and  in  a  fuit  in  the  admiralty  by  one  part-owner 
to  oblige  another  to  fell  a  fliip,  Chief  Juftice  Lee 
faid  (on  an  application  for  a  prohibition),  that 
court  has  no  fuch  power,  for  that  would  be  ^xo- 
ceeding  in  per/bnam{H). 

In  the  cafe  of  Smart  v.  Wolff  (45),  which  was, 
it  is  true,  an  application  for  a  prohibition  to  the 
prize  court,  but  the  reafoning  in  which  applies 
equally  to  the  inftance  court,  a  captured  fliip  had 
been  reftored  as  a  neUtral,  but  the  goods  had  been 
condemned  as  prize,  and  delivered  to  the  captors. 
The  mafter  of  the  captured  iliip,  or  his  agent  on 
his  behalf,  inftituted  a  fuit  in  the  admiralty  againft 

(43)  Page 64.  (44;  x  Wilfon,  100.  (45)  3T.Rpp.323' 

K  3 
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the  owners,  or  agents  of  the  owners  of  the  captur- 
ing privateer,  to  bring  into  court  the  produce  of 
the  goods  remaining  in  their  hands  to  ^nfwer  his 
freight. 

No  fidejuffory  raution  had  been  taken  before 
the  goods  were  delivered  to  the  captor,  but  the 
queftion  of  freight  had  been  referved  by  the  terms 
of  the  decree  for  further  confideration.  A  prohi- 
bition was  applied  for. 

For  tlie  prohibition  it  was  infifted,  that  after 
the  delivery  of  the  thing  itfelf,  the  jurifdiftion  of 
tiie  admiralty  ceafes,  unlefs  it  be  prolonged  by 
the  confent  of  the  party,  and  his  entering  into  a 
ftipulation.  That  this  court  has  no  hold  upon 
the  party  except  by  confent.  That  it  has  always 
been  admitted  by  civiliaps,  as  well  as  common 
lawyers,  that  the  adnairalty  has  no  jurifdidlon 
where  thp  f hing  itfplf  is  out  of  their  cuftodj'. 

On  tlje  pther  fide  it  was  faid,  that  the  prize 
i:om\,  h4$  jijrifdiftipn  over  every  perfon  who  ob- 
tains  polfeflion  of  the  proceeds  of  a  prize,  and 
that  there  was  a  ntjaterial  diftindion  in  this  refpedl 
between  the  inftance  and  pri^e  court ;  the  former 
proceeds  oj-igiqally  by  arreft,  in  order  to  compel 
bail  tp  bp  given  to  fubmit  to  its  jurifdiftion  : 
^ut  thp  j^rjfdici;lon  of  \\\q  prize  court  is  founded 
pn  a  higher  authority,  it  i$  foiindgd  pu  the  right 
|;o  enforce  the  }aw  of  nations, 

The  court  pbferved,  thi^t  the  fuggeftiop  fuppofed 
that  tjie  monition  iffued  againft  the  defendants,  asi 
p^'iiers  pf  thp  pnv^tep r,  w  agents  for  her  paptaiq, 
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— No  fuch  thing,  the  proceedings  were  founded 
on  the  plaintiffs  having  poffeffion  of  the  proceed- 
ings; if  they  had  not  then  fuch  poffeffion,  the 
court  admits  they  could  not  be  fued,  and  were 
not  perfonally  liable.     The  fuit  was  quafi  in  re/«. 

In  confequence  of  thefe  and  fimilar  pofitions 
maintained  in  the  common  law  courts,  the  ad- 
miralty has  in  a  great  meafure  dropped  its  claim 
to  taking  cognizance  of  charter-party  and  freight, 
and  fuits  by  material  men,  and  almofl;  all  other 
proceedings  upon  contrad,  except  thofe  for  rer 
covery  of  feamens  wages,  or  enforcing  bottomry 
bonds.  Let  us  now  fee  how  far  this  reftridion 
is  confonant  to  reafon,  and  whether  this  mode  of 
interference  by  the  law  courts  can  be  reduced  to 
any  rule  or  to  any  confiftency. 

Every  argument  which  has  been  ufed  for  ex- 
tending the  jurifdiclion  of  the  court  of  admiralty 
to  (rontracls  in  their  nature  maritime,  though 
made  upon  the  land,  applies  to  them  alfo  though 
affecting  the  perfon  ;  the  principle  of  jurifdiftion 
ought  nOt  to  depend  upon  locality,  nor  upon 
the  objeH  affefted,  but  upon  tht  fubjeB  matter  of 
the  contra6l.  I  cannot  exprefs  my  idea  more  clearly, 
though  concifely,  as  to  the  reafon  of  the  thing, 
upon  which  longer  to  dwell  would  be  only  to 
repeat  arguments  already  urged,  though  with  ^ 
different  afpeft. 

The  oppofition  of  the  law  courts  to  this  prin- 
ciple is  here  as  it  was  with  refpcd  to  locality,  not 
only  irrational,    but    iuconfificnt.      They  fuffer 
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feamen  every  day  to  proceed,  not  merely  againft 
the  fhip,  but  againft  the  mafter  and  the  owner. 
Upon  what  ground  ?  Is  it  not  on  their  perfonal 
contrafts  exprelTed  or  implied  ?  Do  they  fay  that 
here,  as  before  >vith  refpe^l  to  locality,  that  limits 
are  pafled  fiom  peculiar  indulgence  to  feamen,  and 
that  coynmiinis  error  Jacitjus;  we  anfwer  as  before, 
that  no  error  can  make  law  ;  and  we  afk,  as  for- 
merly, Avhy  then  in  confiftency  is  not  the  fame 

• 

indulgence  extended  to  the  mafter,  in  a  fuit 
againft  the  owner ;  and  to  the  mate  becoming 
mafter,  whofe  contraft,  as  well  as  fervice,  are 
on  the  Tea  ? 

The  mafter  cannot  fue  in  the  admiralty,  becaufe 
he  is  fuppofed  to  ftand  on  the  perfonal  credit 
pf  the  owner,  not  relating  to  the  bottom  of  the 
ihip  (46)  ;  on  what  other  footing  doth  the  failor 
ftand,  if  the  fhip  and  cargo  are  gone,  as  we  will 
fuppofe  fent  away  upon  another  voyaye  before  he 
could  arreft  her,  or  ftolen  away  and  the  goods 
embezzled  by  the  mafter  who  flies  ?  Tlie  owner 
cannot  even  be  pretended  to  have  any  of  the  pro- 
ceeds in  his  hands  (47).    Yet  that  the  failor  hath 

(46)  This  i$  faid  in  a  thoufend  cafes.  See  2d  Robin- 
fon,  p.  23. 

(47)  Th^  words  of  the  text  are  guarded j  becaufe  it  may 
be  faid,  if  the  ihip  be  loft  fo  are  the  wages,  and  if  the  owner 
be  fuable  it  is  not  perfonallvs  but  as  having  the  freight  and 
proceeds  in  hi*  hands.  If  it  be  anfwered,  that  the  owner  is 
fucd,  becaufe  he  ought  to  have  the  proceeds  in  his  handsj^ 
and  is  anfwerable  for  employing  a  fraudulent  mafter,  and 
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his  triple  remedy  againft  fliip,  niafter,  or  owner, 
is  never  difputech 

To  complete  the  confufion  in  which  this  fub-» 
je<St  hath  been  involved,  the  court  of  admiralty- 
is  permitted  to  arreft  the  perfon  in  fome  inftances 
of  perfonal  contra6l,  to  compel  a  ftipulation  on 
which  its  jurifdidiioh  is  to  be  founded. 

When  the  old  do6lrines  and  procefs  of  thp  civil 
law  were  followed,  as  they  were  when  Clarke 
wrote  his  pradlice,  an4  even  in  the  time  of  Sir 
L.  Jenkins,  this  was  intelligible ;  the  party  was 
arretted  to  compel  an  appearance,  but  if  he  ob- 
ftinately  refiifed  fo  appear,  though  the  court 
might  not  be  able  to  proceed  to  definitive  fen- 
tence(48),  it  proceeded  for  defaults  againft  all 
or  any  part  of  his  property,  at  lead  againft  his 
goods  ;  but  this  did  not  imply  want  of  jurifdic- 
tion,  any  more  than  the  old  common  law  pro- 
cefs by  fummons    and  diftrefs  infinite,    or    the 

that  it  is  a  proceeding  quaft  in  rem^  and  not  charging  him 
perfonally,  this  is  rathef  too  fubtle  for  coii^mon  comprc- 
henfion. 

(48)  This  (hall  be  fully  explained  when  we  come  to 
fpeak  of  pradtice.  Clarke  fecms  even  to  imply,  that  a  final 
fentence  may  be  had  ;  for  he  fays,  "  the  party  ftiall  be  im- 
*'  prifoned  pendente  lite."  |f  the  admiralty  will  fupport  a 
quantum  meruit,  or  fomething  analogous  %o  that  legal  count, 
for  fpme  fervices  done  upon  tjie  fea :  I  fay,  if  this  may  be 
done  in  one  cafe,  -y^hy  not  in  all,  to  be  confiftent  ?  In  the 
cafe  of  the  Favourite,  2  Robinfon,  p.  232,  the  mate  fuc- 
f:eeding  to  the  office  of  matter,  was  allowed  to  fue  as  mate 
during  the  whole  time. 
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prefent  admiralty  procefs  in  ran,  for  defaults, 
implies  want  of  jurifdlftion.  But  now  it  doth 
not  appear  intelligible,  in  cafes  of  pcrfonal  cdn- 
tvaft,  upon  ^vhat  ground  the  perfon,  though  it 
may  be  taken  for  a  contempt  in  not  appearing, 
is  (Ictained^  for  refufing  to  enter  into  a  ftipulation 
to  fubmit  to  a  court,  >vhich  hath  no  previous  ju* 
riiHt^lion  to  try  pei'fonal  contracts  till  that  ftipu- 
lation be  entered  into.  Yet  this  is  the  cafe  of 
inafter  or  owner,  where  the  fliip  cannot  be  had. 
Without  his  confent  he  may  be  arretted,  and  if 
he  will  not  enter  into  a  ftipulation  to  fubmit  to  tlie 
jurifdiclion,  imprifoncd  while  he  lives  for  breach 
of  a  perfonal  contraft  expreffcd  or  implied,  and 
yet  the  admiralty  court  has  not  jurifdiftiion  over 
perfonal  contrads.  Who  can  reconcile  thefe  dif- 
crepancics  ? 

The  prefent  praftice  on  this  point  we  muft 
acknowledge  is,  that  no  fuit  has  been  brought 
on  any  perfonal  contract  for  very  many  years 
paft.  This  is  faid  on  the  fpecial  authority  of  a  gen- 
tleman w^ho  was  very  eminent  as  regiftrar,  added 
to  the  general  enquiries  of  the  author.  Yet  even 
where  proceedings  caniiot.be  had  againft  the  per- 
'fon  originally,  they  may  againft  the  perfon  as 
having  the  proceeds  of  the  fliip  or  cargo  in  his. 
hands,  for  this  in  faci  is  in  rem,  as  in  the  cafe 
above-mentioned  of  Smart  and  Wolff;  yet  even 
fo  the  majler  is  not  permitted  to  fue  againft  pro- 
ceeds in  the  regiilry.     2  Uobinfon,   p.  239.       / 

To  fum  up  all  that  h^  been  fiiid  on  contra6ls^ 
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it  has  been  delivered  as  my  humble^opinion,  that 
the  only  method  of  forming  any  rational  or  con- 
liftent  fyftem  on   the  extent   and  limits  of  the 
admiralty  jurifdiftion  over  contrafls,  and  of  get- 
ting rid  of  all  the  contradiftions  and  inconfiften- 
cies  in  tlie  books,  would  be  by  adopting  univer- 
faliy,    the    rule  applied  in  the   two  memorable 
inftances  of  Howe  and  Napier,    and  Menetonc 
and  Gibbons,  that  the  fubject  matter,   and  not 
locality,  ihould  here  determine  the  jurifdiftion ; 
and  I  have  been  unwillingly  forced  to  fubmit  to 
authority^  in  allowing  that  befides  marine  fervicc, 
or  maritime  confideration,  execution  or  making 
on  the  fea,  and  the  abfence  of  a  feal,  and  ope- 
ration in  rem  are  neceffary  in  contracts,    to  found 
the  juriiHlclion  of  the  admiralty,    which  is  ex- 
cluded from  trying  them  if  perfo^al,  or  fealed,  Qr 
made  on  land. 

I  fhall  conclude  this  head  of  contrafls  with  the 
two  following  general  rules :  Where  the  admiralty 
court  hath  not  original  jurifditticn  of  the  caufe, 
though  there  iliould  arife  in  it  a  queftion  that  is 
proper  for  the  cognizance  of  that  court,  yet  that 
doth  not  alter  nor  take  away  the  exclufive  jurif- 
diftion  of  the  common  law.  And  vice'Ver/h,  if  it 
hath  jurifdiclion  of  the  original,  it  hath  alfo  of 
all  incident  ov  confequential  queftions,  though 
properly  determinable  at  common  law. 

TORTS, 

We  proceed  in  the  next  place  to  confider  the 
jufifdiftion  of  the  inftanc^  court  j^s  to  torts  ;  that 
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is,  as  to  private  wrongs,  for  public  will  come 
under  our  confideration  when  treating  of  the  cri- 
'ininal  court 

Private  wrongs  may  be  cither  to  the  perfon  or 
the  property ;  though  no  doubt  was  ever  enter- 
tained as  to  the  power  of  the  admiralty  to  punifh 
criminally  wrongs  to  the  perfon,  as  aflaults,  bat- 
teries, falfe  imprifonments  committed  on  the 
high  ieas.  Whether  the  admiralty  hath  now  any 
criminal  jurifdiclion,  except  under  the  ftatute  of 
Henry  VIII.  and  whether  its  old  powers  quo  ad 
hoc  be  obfolete,  will  be  confidered  hereafter  in 
cap.  1 1th.  Yet  difficulties  have  been  ftarted  as  to 
their  power  of  giving  damages  or  compenfation 
civiliter  for  fuch  like  injuries.  Thefe  difficulties 
feem  to  be  overcome  atid  anfwered  by  the  follow- 
ing cafes  amongft  others. 

In  a  cafe  mentioned  in  the  letters  of  Sir  L, 
JFenkins,  where  a  veflel  had  by  violence  been 
forced  out  of  its  eourfe,  that  learned  judge  de-* 
clares,  in  reply  to  queries  from  the  lords  of  the 
admiralty,  that  the  perfons  on  board  may  main^ 
tain  in  that  court  what  he  calls  an  aclipn  of 
damage,  for  their  lofs  of  time,  and  other  injury 
<lone  them  (49). 

In  Catqn  and  Burton,  Cowper,  330,  a  fuit 
appears  to  have  been  inftituted  in  the  admiralty 
for  an  alleged  aflault  on  the  high  fea,  and  only 
prohibited  becaufe  it  appeared  to  have  been  com^ 
jnitted  not  at  fea,   but  infra  corpus  comitatus^ 

(491)  Sir  L.  Jenkins,  Vol,  II,  p..  yj^^ 
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In  the  cale  of  Le  Caux  and  Eclen^  this  quef- 
tion  was  difcufled  incidentally.  The  queftion 
there  was,  whether  an  aftion  at  common  law 
"could  be  maintained  for  an  imprifonment  on  at 
capture  at  fea,  as  prize?  mid  it  was  determined 
that  it  could. -t  In  the  courfe  of  the  argument  it 
was  ftrongly  urged  for  the  a6lion,  that  there  was 
no  remedy  in  the  court  of  admiralty,  and  that 
no  inftance  could  be  adduced  where  that  court 
had  taken  upon  itfelf  to  affefs  damages  for  aflkults, 
imprifonment,  or  any  injury  done  to  the  perfon  ; 
and  it  was  aflved  how  they  could  without  the  in- 
tervention of  a  jury. 

On  the  other  fide  it  \V'as  infifted,  that  though 
perhaps  no  diftinft  cafe  could  be  mentioned  of 
damages  afleffed  in  that  court,  eo  nomine,  for 
perfonal  injuries,  yet  the  ftanding  interrogatories 
thew,  that  in  anfwering  them,  any  perfonal  in- 
jury may  be  ftatcd,  and  qucreles  upon  the  fea,  4th 
Inftitute,  p.  134.  fecm  tQ  include  perfonal  tref- 
paffes,  and  1  Roll.  250,  was  appealed  to. 

Mr.  Juftice  Willes  faid,    '*  he  faw  no  reafon 
why  the  admiralty  might  not  judge  of  injuries 
to  per/on  as  well  as  to  property ,  and  afcertain 
*^  damages  by  reference  to  the  regiftrar,  who  can 
''  callinaffefforsO^O)." 

•    It  may  perhaps  be  faid,  that  in  the  laft  cafe 
the  -injury  was  triable  as  incident  to  a  queftion 

(50)  The  civil  law,  even  in  civil  cafes,  was  not  alto- 
gether deftitute  of  the  aid  of  a  jury,  though  not  by  that 
name,        '^  '       • 


it 
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of  prize^  but  the  reafoning  is  general,  that  the 
admiralty  can  aflcfs  damages ;  and  Mr.  Juftice 
Blackilone  is  clearly  of  opinion,  that  ipyuj^ie^ 
committed  on  the  high  fea,  are  only  to  be 
remedied,  to  ufe  his  words,  in  this  peculiar  court 
of  their  own  (51). 

Accordingly,  adions  for  damage  done  by  af- 
faulting  the  perfon,  are  extremely  frequent  in  the 
inftance  court  of  admiralty,  and  have  been  fo 
from  time  immemorial,  as  we  fee  in  the  Liber 
Niger  of  the  admiralty;  fuch  injuries  are  alfo 
puniiliable  criminaliter,  by  another  branch  of  the 
fame  court,  viz.  by  difcretionary  fine  (52). 

Wc  may  therefore  hold  it  as  ruled,  that  civil 
or  private  injuries  to  the  perfon,  committed  on 
the  feas,  are  remediable  in  this  court ;  .but  here, 
and  in  all  matters  of  tort,  locality  is  the  ftricl 
limit.  There  can  be  no  variety  in  the  fubjeft  mat- 
ter of  torts.  They  cannot,  like  contracts,  relate 
fome  to  terrene,  fome  to  marine  affairs. — Nor' 
Lave  a  double  afpecl  like  them,  which,  though 
made  on  land,  may  relate  entirely  to  the  fea. 
Treafon,  murder,  battery  on  the  water,  muft  be 
the  fame  in  their  nature  and  in  their  punifhment, 
whether  committed  by  land  or  by  water.  All 
that  v/e  have  faid,  therefore,  of  the  fubjeft  mat'- 
ter  being  the  proper  criterion  of  jurifdiclion,  re* 
lated  only  to  contraBs.  In  tortSy  locality  afcei:- 
tains  the  judicial  power, 

(51)  3  Black.  Com.  p.  106. 

« 

(52)  See  a/tb  article  MagUtri  Roughton^ 


^i: 
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Injuries  to  property  committed  on  the  fea  now 
claim  our  attention.  Tliey  may  confift  either  ia 
dumage  or  iu  afportation  ;  in  deftroying  or  lef- 
fening  the  value  of  the  property,  or  iu  taking  it 
awav. 

The  inftance  of  damage  to  the  property,  on 
-which  cafes  mod  frequently  occur,  is  that  of 
coUifion,  or  (hips  running  foul  of  one  another,' 
by  which  one  or  both  are  funk  or  battered. 

For  this  damage,  if  done  at  fea,  remedy  may 
be  had  in  the  admiralty,  but  not  if  it  happen 
within  the  body  of  a  county.  That  in  the  laft 
cafe  prohibition  would  go,  is  ruled  from  the  cafe 
of  Violet  and  Blague,  Moor  891,  down  to  Vel- 
tliafon  V.  Ormfby,  2d  Term  Reports,  p.  315  (i3): 
but  refcue  of  a  (hip  in  a  county  (previouily  and 
^  rightly  arretted  by  admiralty  procefs)  iis  cognizable 
there.   Rigden  t\  Hedges,  1  Lord  Raymond,  446\ 

In  the  cafe  above  mentioned  from  Moor,  m  hich 
/peaks, of  torts,  it  is  faid,  the  coafts,  iliorcs,  and 
harbours,  are  out  of  the  power  of  the  admiral,  fave 
in  two  cafes  refer ved  by  the  Stat.  15.  Richard  II. 
one  of  death  or  mayliem  below  the  bridges ;  the 

(53J  The  mifchief  done  by  this  determination  on  the 
river  Thames  is  inconceivable.  Suppofe  the  damage  done  by 
a  foreign  jQiip.  TJie  admiralty  is  not  permitted  to  arreft 
her.  The  law  CQurts  have  no  fuch  procefs.  .The  owner 
liyes  abroad.  The  captain  inftantly  (ails  away.  We  are 
notch  a  par  with  foreigners,  for  they,  in  every  country  of 
the  continent  of  Europe,  would  inftantly  feize  one  of  our 
ibips  for  a  fimilar  oiFence. 
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ofch^r  of  feizinga  fhip  for  the  king's  fervice;  and 
yet  the  prize  afts,  and  even  that  of  1793,  fpeak 
of  the  admiral's  jtirifdi6lion  in  creeks,  rivers,  and 
havens. 

Whether  in  fiich  cafe  the  courts  of  common 
law  have  a  concurrent  jurifditlion  (54),  may  have 
been  doubted,  but  I  think  it  is  clearly  fettled  in 
practice  that  they  have,  where  the  proceeding  is 
not  in  rem,  but  merely  for  damages  ;  though  Sir 
Ixoline   Jenkins  exprefsly   fays,     that   to    bring 
an  action  of  trover  for  a  tort  upon  the  high  feas,' 
is  an*  invaiion  of  the  authority  of  the  admiralty ; 
and  alleging,  that  caufes  of  fpoil  are  cognizable 
in  the  admiralty,  adds,  that  it  has  always  been 
fo  till  fome  late  interruptioh,  and  that  it  is  not 
without  fpecial  eafe  and  fatisfa6lion  to  a  foreign, 
plaintiff,  that  he  fhall  have  the  benefit  of  the  fame 
marine  laws  here,  that  we  are  judged  by  in  his, 
country  ;  and  infiead  of  entering  as  many  aftions 
of  trover  and  converfion  as  there  are  parties  to 
the  fpoil,  and  proprietors  of  the  fliip  and  goods, 
which  might  be  one  hundred  actions  at  common 
law,    the  mafter,    in   the  name  of  himfelf,    his 
fetters  out  and  freighters,    need  enter  only  one 
iingle  a6tion  in  the  admiralty,  where  one  hear- 
ing, plea,^  trial,  and  one  fen  ten  ce  (as  well  in  va- 
cation as  in  term  time)  will  determine  the  whole 
affair.  2  vol.  764. 

(54)  In  Addifon  v.  Overend,  6  Term  Reports,  p.  766, 
Trefpafs  was  brought  for  running  down  the  plaintiff's  Ihip, 
but  it  is  riot  faid  whether  it  happened  in  port  or  at  fca. 
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I 

As  to.  the  afportation/  or  any  actual  poffeffiou 
I  of  the  fliip  of  another  obtained  upon  the  high 

leas,  if  felonice  or  piratice,  it  is  a  public  ciime' 
which  will  come  under  our  confideration  M'hen 
treating  of  the  criminal  court — if  it  has  been  in 
confequence  of  a  taking  as  prize^  though  the 
iliip,  from  want  of  legal  condemnation,  has  not 
become  a  real  and  complete  prize,  I  conceive 
that  any  claim  of  reftif ution  mud  be  brought  ia 
the  prize  court,  and  doth  not  at  prefent  come 
within  our  view,  though  it  fliall  hereafter*  If 
we  conceive  an  illegal  poffeflion  obtained  of  the 
fliip  in  any  other  way  (55),  a  fuit  for  reftitution 
is  proper  in  the  inftance  court* 

It  is  not  eafy,  indeed,  to  conceive  fuch  a  cafe, 
unconnefted  with  either  piracy  or  capture  in 
war,  though  it  hath  not  been  unufual,  where  a 
Britifli  prize  has  been  fold  abroad  and  afterwards 
has  made  a  voyage  ifito  this  country,  for  the 
former  owner,  claiming  jure  poftliminii,  to  libel 
in  the  court  of  admiralty,  (particularly  in  Ire- 

(55)  An  inftance  of  this  occurred  in  Graves  v.  Sawear, 
Sir  T.  Raymond,  15,  where  the  plaintiff  was  owner  of  one 
part  of  a  (hip,  the  defendant  of  another  part  j  and  the  defen- 
dant fraudulently  carried  the  fliip,  ad  loca  tranfmarinay  and 
difpofed  of  her  to  hi^  own  ufe.  The  fliip  being  gone,  there 
was  no  proceeding  in  rem.  An  aSion  on  the  cafe  was 
brought.  The  plaintiff  failed  becaufe  the  parties  were 
tenants  iu  common.  Query,  Whether  in  fuch  cafe  the  de- 
fendant might  not  have  been  fued  in  the  admiralty,  as  hav- 
ing the  proceeds  in  his  hands  i 

VOL,  II,  I 
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land  where  there  is  no  prize  court,)  as  for  an 
illegal  taking  at  fea,  dropping  the  mention  of 
prize  and  capture  altogether ;  fo  as  to  make  it  on 
the  face  of  the  libel,  before  an  exception  to  the 
jurifdiftidn  comes  in,  appear  like  a  cafe  for  the 
inftance  court  (56).  We  may,  however,  fuppofe 
or  imagine  a  cafe  of  polfeffion  unlawfully  taken, 
where  no  circumftance  of  capture  in  war  was 
concerned,  as  if  there  was  a  difputed  property  in 
a  fliip,  and  one  of  the  claimants  prevailed  upon 
the  m after  at  fea  to  betray  to  him  the  pofleffion 
previoufly  held  by  the  other.  In  fuch  a  cafe,  a 
fuit  by  the  latter  in  the  admiralty  for  reftitution, 
would  be  fit  and  proper  omnibus  numeris. 

Such  a  fuit  formerly  was  either  petitory  or 
poifeffory  (57),    claiming  the  right  of  property, 

(56)  Some  very  able  men  think  indeed  that  fuch  woul<l 
be  a  cafe  for  the  inftance  court,  and  that  the  queftion  of 
prize  cosies  in  only  incidentally ;  but  furely  taking  as  prize, 
though  illegally,  or  purchafing  from  fuch  a  taker,  is  equally 
a  queftion  for  the  prize  court,  as  legal  capture  and  pur- 
chafe  thereof;  and  accqrdingly  the  cafe  of  the  Perfeverance 
Pittar,  in  2d  Robinfon*s  Reports,  which  was  of  the  former 
kind,  was  tried  in  the  prize  court.  See  alfo  the  cafe  of  the 
Flad  Owen^  i  Rob.  135,  and  (rf  the  Kierlighctt,  3  Rob.  96. 

(57)  See  a  pofleflbry  fuit  in  the  admiralty,  mentioned  in 
iStrange,  936,  and  a  petitorj^,  i  Shower,  179.  Thefe 
diftinftions,  well  known  to  oar,  and  to  all  laws,  becaufe 
founded  in  the  nature  of  things,  will  be  more  fully  and 
properly  explained  when  we  ctme  to  treat/  of  prtt^ice,  A 
fuit  by  owners  for  feizing  or  taking  a  fliip  is  now  always 
pofleflbry. 
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or  the  right  of  poffeffion,  or  both  might  bcf 
united  ;  in  which  cafe,  the  promoveat  having 
proved  in  the  firft  inftance  an  unjuft  invafion  of 
his  poffeffory  right,  might  have  the  poflbflion 
reftored  to  him  immediately  by  an  intermediate 
incidental  poffeflTory  decree,  like  the  Us  v'mdiciarum 
of  the  civil  law,  the  right  of  property  to  abide 
the  ultimate  event  of  the  fuit;  or  the  defendant, 
in  anfwer  to  the  claim  of  propert)?^,  might  fet 
up  a  claim  of  poffeffion,  to  which  the  other  may 
reply,  that  it  ivas  by  violence. 

But  for  a  very  confiderable  time  pad,  and  even 
as  far  back  as  a  period  not  very  long  after  the 
reftoration,  the  court  of'admiralty  was  told  by 
other  courts,  that  it  had  not  jurifdifition  to  exa- 
mine and  pronounce  on  the  title  of  fliips,  in  quef 
tions  of  mvnerjhips ;  iince  that  time  the  coiirt 
has  been  very  cautious  not  to  interfere  at  all  in 
queftions  of  this  nature.  But  where  the  confide- 
ration  of  property  comes  in  incidentally,  and 
in  fuch  a  manner  as  is  not  difputed  between  the 
parties,  the  court  doth  judge,  though  the  queftion 
of  property  can  hardly  there  be  faid  to  be  before 
it,  but  the  fuit  always  purports  to  be  inftituted  in 
a  poffeffory  cauie,  civil  and  maritime. 

Tliough  fuch  fuits  for  reftitution  be  proper  in 
the  admiralty,  yet  it  may  well  be  afked,  whether 
the  courts  of  common  law  have  not  here  con- 
current  jurifdidion,  for  though  the  tort  be  com- 
mitted upon  the  fea,  the  main  queftion  is  a  fimple 
queftion  of  poffeffory  right  between  man  and  man,  . 

I  a 


116  ON  THE  LAW  OF        [Chap.  IV 

and  which  in  its  nature  favors  not  neceiTarily  of  a 
marine  bufinefs(58)* 

Lord  Mansfield  has  anfwered  this  queftion  in  the 
cafe  of  Lindo  and  Rodney  (59).  '*  A  thing,"  fays 
he,  '*  being  done  upon  the  high  fea,  doth  not  ex- 
'*  elude  the  jurifdiclion  of  the  courts  of  common 
"  law.  For  feizingt  flopping,  or  taking  a  fliip, 
'*  upon  the  high  fea,  not  as  prizCj  an  aftion  will 
**  lie;  though  for  taking  as  prize  no  a6lion  will 
*^  lie.  The  nature  of  the  queftion  excludes  not 
''  the  locality." 

The  proper  diftinftion  feems  to  be,  that  if  the 
fuit  be  in  rem,  for  the  reftitution  of  the  fhip  itfelf, 
the  fuit  fliould  be  ii^  the  admiralty ;'  if  for 
damages  only,  at  common  law.  But  Sir  L.  Jen- 
kins agrees  with  the  attorney  and  folicitor-general 
of  his  time  in  opinion,  that  even  for  Jpoil  and 
damage^  and  lofs  of  time  or  demurrage,  occafioned 
by  violence,  fuits  might  be  brought  either  in  the 
courts  of  common  law,  or  in  the  admiralty ;  but 
he  adds  weighty  j^eafons  for  preferring  the  latter. 
Having,"  fays  he,  ''  the  authority  of  two 
fuch  eminent  perlbns  in  the  law,  that  this 
caufe  of  .fpoil  is  cognizable  in  the  admiralty, 
*'  I  will  only  add,  befides,  that  it  fcas  beien  always 
**fo,  till  Tome  late  interruption;  and  that  it  is 

(58)  A  mere  difpute  about  a  (hip  doth  not  make  a  marine 
bufinefs.  When  a  (hip  is  mortgaged  at  home,  or  tak^n  in 
execution  by  the  fheriff,  we  think  of  it  merely  as  of  ^xiy 
chattel,  like  a  houfe. 

(59)  In  a  note,  Douglas,  592. 
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*  not  without  fpccial  eafe  and  fatisfadlion  to  a 

*  foreign  plaintiff,  that  he  fliall  have  the  benefit 

*  of  the  fame  marine  laws  here,  by  which  we  are 

*  judged  in  his  country;  and  inftead  of  entering 

*  as  many  anions  of  trover  and  converfion,  as 

*  there  are  parties  to   the  fpoil,  and  proprietors 
'  of  the  fliip  and  goods,  need  enter  but  one  fmgle 

*  a6lion  iu  the  admiralty  (60)." 

In  many  cafes  of  tliis  kind  an  aftion  of  trover 
has  been  brought (6l),  and  in. others,  the  lan- 
guage of  the  court  feems  to  imply,  that  this  or 
replevyn  was  the  more  proper  method  (62). 

If  the  taking  be  infra  corpus  com.  of  courfe 
the  admii*alty  has  no  jurifdiclion,  and  this  was 
the  cafe  of  Violet  and  Blague  in  Mopr's  Rqjorts, 
in  which  a  fliip  was  taken  poffeffion  of  at  Lime- 
houfe  by  a  perfon  claiming  right  thereto. 

When  formerly  the  admiralty  was  permitted  to 
try  petitory  fuits,  or  caufes  of  property  dire6liy, 
it  was  held  that  the  fentence  of  the  admiralty  on 

.   (6a)  Sir  L.  Jenkins,  2  Vol.  764  and  774. 

(6r)  See  Hughes  and  Cornelius.  Sir  T.  Raymond,  473. 
and  Skynner,  p.  59.  andalfo  King  and  Broomi  X2Mod« 
p.  134.  and  Brown  V.  Franklyn  Carthew.  474.  and  Violet 
and  Blague,  Moor,  891. 

{bz\  See  what  Lord  Holt  fays  in  Trcmoulin  and  Sandes, 
12  Mod.  and  I  Ventris,  p.  308.  Other  cafes  on  this  fubje£l 
are,  Lifter  and  Baxter,  Strange,  693 ;  Johnfon  and  Step- 
ney, Holt,  p.  48^  and  i  Shower,  178^  Edmonfon  and 
Walker, 
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the  property  of  a  fliip  taken  upon  the  fea  was  final, 
and  it  fhoulcl  not  be  afterwards  tried  in  trover  (63). 

Now  fuppofe  property  thus  illegally  taken  has 
been  fold  in  open  market,  it  is  faid  that  it  doth 
not  appertain  to  the  admiralty  to  try  the  right  of 
poffeflion  of  the  fhip,  being  fold  upon  land  (64)  ; 
and  an  aftion  has  been  brought  for  bringing  fuch 
a  fuit  in  the  admiralty  (65),  and  it  has  been 
ruled  that  this  court  cannot  try  a  taking  and 
converfion  on  land,  following  an  illegal  taking 
at  fea. 

The  ground  of  thefe  determinations  feems  to 
be  that  where  the  admiralty  has  cognizance  of 
the  principal,  it  has  alfo  of  the  incident;  yet 
that  is  only  where  the  whole  makes  one  continued 
aft,  and  here  the  purchafe  is  fevered  from  the 
firft  taking,  and  it  becomes  a  mere  queftion  of 
property  on  land.  But  this  feems  fubtilty;  the 
fale  is  furely  a  continuation  of  the  violence,  and 
as  we  fee  that  in  the  prize  court  the  validity  of 
fuch  a  fale  after  a  Capture  in  war  would  be  tried 
as  infeparable  from  the  prize  queftion,  why  fliould 
not  the  fame  rule  apply  in  the  inftance  court  to 
takings,  not  by  an  enemy. 

I  conclude  by  confidering^  the  jurifdiftion  of 
this  court  as  to  foreign  fliips,  and  foreigners,  and 
by  adding  one  obfervation  more  on  the  incon- 
veniencies  ariling  from   reftraining    its   jurifdic- 

(63)  3  Mod.  194.        (64)  I  Croke,  685.   anonymous. 
(65)  Radley  v.  Egglefield,  i  Ventris,  i73» 
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tion,  not  only  on, the  land,  but  even  over  things 
landed. 

It  doth  not  feem  poffible  to  draw  an  exa6l  line 
about  the  jurifdi6lion  which  this  court  will  cxer- 
cile  as  to  foreigners.  It  muft  depend  on  the  na- 
ture of  the  queftion.  If  it  ariifes  from  the  par- 
ticular inftitutions  of  any  country,  to  be  applied, 
and  conftrued,  and  explained,  by  the  particular 
rules  of  that  countrv,  it  will  not  be  entertained. 
Such  is  a  queftion  arifing  upon  the  contracts  of 
mariners  (66),  who  will  be  remitted  to  their  own 
forum. 

But  w^here  the  queftion  is  one  of  the  jus  gen- 
tium^ to  be  determined  by  found  difcretion, 
afting  upon  general  principles,  the  court  will 
hold  plea  of  it ;  and  fuch  that  of  falvage  feems  to 
be,  according  to  the  inclination  of  the  mind  of  the 
court  in  a  late  cafe.  It  is  faid  alfo,  that  fuits 
on  bottomry  have  been  often  entertained  in  this 
court  between  an  Englifliman  and  a  foreigner, 
or  between  two  foreigners. 

I  have  already  expatiated  on  the  evils  arifing 
from  confining    the   admiralty  civil  jurifdi6tion 

j  literally  to  the  fea;    but  what  pretence  can  be 

offered,  when  it  has  obtained  jurifdielioq,  for  elud- 
ing it  by  a  fraudulent  landing  of  the  things  in 

I  queftion  ?    Yet  fuch  tricks  have  frequently  been 

attempted  as  to  wreck,  derelift,  &c.  the  parties 

I  (66)  Another  reafon  alfo  has  been  given,   becaufe  the 

I  contiaft  for  wages  cannot  be  the  fubje^t  of  a  fuit  ti^l  the 

return  pr  end  of  the  voyage. 
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being  amufed  with  negociation  till  the  things 
were  landed  ;  though  it  is  reafonable  to  hope  that 
in  fuch  cafe,  at  lead,  of  manifeil  contrivance  to 
evade  fubOantial  juftice,  no  court  of  common 
law  would  uphold  the  fraudulent  contriver  (67). 

The  laft  branch  of  jurifdiftion  I  Ihall  mention 
is,  that  of  enforcing  tjie  judgments  of  foreign 
courts.  ^ 

One  judge  mud  not  refufe,  on  letters  of  re- 
queft,  to  execute  the  fentence  of  another  foreign 
judge,  when  the  perfons  or  goods  fentenced  ar^ 
within  his  jurifdidion  ;  and  if  he  do,  his  fuperior 
muft  compel  him  to  it,  otherwife  it  is  a  fufficient 
ground  for  reprifals.  He  may,  however,  on  ac- 
count of  what  he  judges  tp  be  nullities,  fufpend 
execution  if  he  fees  caufe,  but  he  muft  not  pro-r 
nounce  upon  thofe  nullities,  nor  upon  the  merits 
of  the  principal  caufe  (68). 

That  a  fentence  of  the  admiralty  in  partibus 
tranfmarinisy  may  be  executed  by  the  admiralty 
here  upon  the  receipt  of  letters  miflive  for  that 
purpofe,  has  been  ruled  in  various  cafes,  and  alfq 
that  the  party  may  be  imprifoned  here  by  procefsi 
of  the  admiralty  in  execution  of  a  foreign  fen- 
tence, and  is  not  entitled  tp  an  habeas  corpus  (69.) 

(67)  Among  fm^ller  powers  in  this  court  given  by 
ftatutCj  is  one  to  licence  cutters,  &c.  to  efcape  the  penal  • 
{ties  of  the  hovering  ads.  See  24.  Geo.  II.  and  38  Geo,  IL(« 
^h.  33. 

(t8)  Sir  L.  Jenkins,  2d  vol.  p.  762. 

(&9)  I  Roll.  530.  I  Ventris,  32.  2  Levynz  267, 
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And  though  the  fentence  of  the  admiralty  in 
partibus  tranfmarinis  was  for  a  matter  upon  land, 
yet  a  prohibition  doth  not  go  to  the  admiralty 
here  which  executes  fuch  fentence,  if  nothing; 
further  is  done,  for  the  court  will  give  credit  ta 
the  fentence  there  (70)  ;  as  if  a  foreign  admiralty 
adjudge  a  fliip  to  be  a  prize,  after  a  lale  here 
upon  land,  a  prohibition  (hall  not  go,  for  it  is 
only  an  execution  of  the  fentence  which  ad- 
judged it  to  be  a  prize.  But  if  there  be  a  fuit 
in  the  admiralty  to  execute  a  fentence  in  a  foreiga 
court,  not  final,  a  prohibition  will  go  (71)- 

The  fentence  of  a  foreign  court  of  admiralty 
is  only  conclufive  as  to  the  exprefs  grounds  of 
fentence,    and  not  as  to  aily  of  the   premifes, 
which  might  have  led  to  the  adjudication  (72). 

A  fentence  in  a  foreign  court  of  admiralty  con- 
demning a  neutral  fliip  as  navigating  contrary  to 
the  ordinances  of  a  belligerent  ftate,  to  which 
ordinances  that  neutral  ppwer  had  not  affented, 
has  been  ruled  not  to  falfify  a  warranty  of  neu- 
trality in  a  policy  of  infurance  (73). 

The  refult  of  our  enquiries  in  the  prefent  chap- 
ter, as  to  the  extent  of  jurifdiQ;ion  in  the  in- 
ftance  court  of  admiralty,  M^iich  is  at  prefent 
fetmingly  Allowed  by  the  Uw  (:ourts,  is,  that  it  is 

(70)  Raymond,  473,     |  Leonard,  267. 

(71)  Juradp  V.  Gregory,  in  V^ntris- 

(72)  Chriftic  v,  Suretan,,  39  Geo.  Ill, 

(73)  Pollard  V.  Bell,  40  Q^-  W. 
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confined  in  matters  of  contraft  to  fuits  for  fea- 
mens  wages,  or  thofe  on  hypothecations ;  in  mat- 
ters of  toit  to  actions  for  alfault,  collifion,  and 
fpoil ;  and  in  quafi  contrads  to  aftions  by  pait; 
owners  for  fecurity,  and  aflions  of  falvage ;  but  if 
a  party  inftitute  a  fuit  in  that  court  on  a  charter- 
party,  for  freight  (74),  in  a  caufe  of  average  and 
contribution,  or  to  decide  the  property  of  a  ihip, 
and  be  not  prohibited,  I  do  not  fee  how  the  court 
could  refufe  to  entertain  it ;  and  I  have  fome  rea- 
fon  to  think  that  this  my  opinion  is  fupported  by 
very  high  authority. 

(74)  There  was,  fo  lately  as  in  i'j(>4^  a  fuit  for  freight, 
Hayes  v.  Giovanni,  in  the  vice-admiralty  court  of  Gibraltar, 
and  to  this  day  in  Ireland,  fuits  on  charter  parties,  and  by  ' 
material  men,  are  often  brought,  and  no  prohibition. 


(     123    ) 


CHAPTER  V. 


ON  THE  LAW  OF  THE  INSTANCE  COURT.  ' 

1  HE  law  which  governs  the  inftance  court  wilj 
be  moft  conveniently  viewed  in  its  application  to 
the  fubjects  there  cognizable,  which  are  principally 

^  the  regulations  of  fhipping,  the  powers,  duties, 
and  rights,  of  the  perfons  concerned  or  employed 
in  the  fame,  viz.  owners,  mafters,  and  mariners; 
the  contracts  entered  into  by  or  with  thefe  perfons; 

^  and  the  torts  committed  by  or  upon  them,  or  the 
damage  done  to  the  fliip.- 

In  giving  a  fketch  of  this  law,  one  manifeft 
difficultv  occurs  of  no  fmall  mao'nitude.  Britain 
never  has,  like  France,  collected  into  one  fingle 
grand  ordinance  its  civ^il  marine  law.  I  term  it 
civil,  to  diftinguilh  it  from  the  prize  law  or  code  of 
war.  The  former,  therefore,  muft  be  gleaned 
from  its  difperfed  ftatutes;  and  where  they  are 
lilent,  from  the  old  maritimelaws  of  other  countries, 
as  far  as  they  have  been  received  in  this ;  how  far 
they  have  been  fo  received  can  only  be  afcertained 
by  determined  cafes;  and  where  they  are  wanting. 
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a  commentator  can  only  give  thofe  parts  of  the 
ancient  maritime  law  which  appear  fo  confonant 
to  rcafon,  that  they  undoubtedly  would  guide  in 
cafes  yet  unfettled,  or  which  from  his  own  expe- 
rience he  knows  to  be  ufually  received  as  law. 

Qaeftions  relative  to  the  fliip  itfelf  ufually  occur 
incidentally  in  controverfies  refpefting  contrafts  or 
torts,  as.  Whether  fhe  has  been  properly  regiftered, 
and  where  ?   Whether  flie  has  her  proper  papers, 
and  whether  ilie  be  manned  according  to  law? 
The  law  as  to  regiftry,  and  the  ufaal  and  requifite 
ihip's  papers,  with  the  purport  of  the  navigation 
ad;,  fhall  liere  be  mentioned.     Other  queftionar  of 
Jcfs  importance  may  be  infinite,  and  refufe  enume- 
tation. 

It  is  very  true,  that  a  fhip  offending  againft  the 
provifious  of  the  navigation  a6l,  and  thereby  liable 
to  forfeiture,  may  be  proceeded  againft  by  informa- 
tion ;  or  by  feizure  and  prevention,  by  the  officers 
of  the  revenue;  but  thefe  offences  alfo  come  di- 
reftly  before  the  court  of  admiralty  (1),  by  ap* 
peal  from  the  vice-adniiraUy  courts  in  the  Weft 
ladies  on  matters  of  revenue,  and  i^elating  to  the 

(j)  By  the  navigation  aft,  all  admirals  and  comrfianders 
of  king's  {hips  are  authorized  to  fqize  and  bring  in,  as  prize^ 
fcips,  offending  againft  that  law,  in  the  plantations  in 
Ada,  Africa,  or  America,  and  to  deliver  them  to  the  court 
ef  admiralty;  and,  in  cafe  of  condemnation,  one  moiety  of 
fuch  forfeiture  is  to  go  to  the  admiral  or  commander  and  his 
company,  to  be  divided  «s  prizes  are^  the  other  moiety  to 
the  Jcing, 
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navigation  afts.     It  \v\\\  be  every  day  found  nc- 

ceifary  for  the  praAitioner  iu  that  court  to  have 
a  general  idea  of  them. 

It  is  well  known,  that  the  jealoufy  entertained 
by  England  of  the  Dutch  carrying  trade  during 
die  time  of  the  ufurpation,  which  afterwards  burft 
out  into  a  furious  war  in  the  reign  of  Charles  IL 
was  the  origin  of  the  famous  navigation  a6l,  which 
originated  in  the  former,  and  was  ratififed  and  im- 
proved in  the  latter  period. 

The  principle  and  policy  of  this  and  ftibfequent 
afts  were  to  encourage  our  own  fliipping,  by  pro- 
viding that  no  goods  or  commodities  of  the  growth, 
produAion,  or  manufad;ure  of  Alia,  Africa,  or 
America,  Ihould  be.  imported  into  Great  Britain 
in  any  other  than  in  Britifh  built  (hips  (2),  or  iu 
Britifli  fliips  owned  by  his  majefty's  fubjcSs,  and 
navigated  by  a  mafter,  and  three-fourths  at  leaft 
of  the  mariners,  Britifh  fubjeAs;  and  that  fuch 
goods  or  commodities  iliould  not  be  lliippcd  or 
brought  from  any  other  place  or  country,  but 
only  from  thofe  of  their  growth,  produ3;ion,  or 

(2)  It  is  remarkable,  that  in  the  ancient  ftatutes  of  the 
admiralty,  in  the  black  book,  we  find  the  prirxiple  of  the 
navigation  a£l. — "  Inquiratur  de  his,  qui  conducunt  et 
^^  onerant.  naves  exteras  ilve  alienlgenas,  ubi  pofTunt  pro 
<^  rationabili  falario  conducere  navQS  domini  regis  fubdi* 
^*  torum :  quia  tenentur  navigium  generate  iftius  regni  fpe-r 
^  cialtter  manu  tenere  &  fuftent^re  aliis  navibus  alienii- 
**  genarum  fpretis  &  reliftis ;  qui  fecus  fecerint  graveta 
^^  finem  domino  admirallo  faci§nt  in  hac  parte." 
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manufaflure,  or  from  tbofe  ports  where  they  can 
only,  or  are,  or  ufually  have  been,  firft  iliipped  for 
tranfportation ;  and  that  no  European  goods  Ihould 
be  impoited  but  in  fuch  fliips,  and  fo  manned  as 
above,  unlefs  in  ihips  of  the  built  of  the  country 
or  place  in  Europe  under  the  dominion  of  the 
fovereign  of  the  ftate  of  which  fuch  goods  are  the 
growth,  production,  or  manufa6i;ure,  or  of  the 
built  of  fuch  port  where  the  faid  goods  can  only 
be,  or  mod  ufually  are  fliipped  for  tranfportation, 
and  navigated  by  a  mailer,  and  three-fourths  at 
leaft  of  the  mariners,  of  that  country,  place,  or 
port  (3). 

And  with  refpe6l  to  the  coafting  trade,  the  law 
is,  that  no  perfon  may  lade  of  carry  on  board  any 
fhip  or  veffel,  other  than  a  Britifli  fliip  owned  by 
Britifli  fubjefts,  and  navigated  by  a  mafter,  and 
three-fourths  at  leaft  of  the  mariners,  Britilhfubje6ls, 
any  commodities  or  things,  of  what  kind  foever, 
from  one  port  or  creek  of  Great  Britain  or  Ireland, 
or  of  the  iflandsof  Guernfey  or  Jerfey,  to  another 
port  or  creek  of  the  fame,  or  any  of  them. 

The  law,  as  dhove  ftated,  makes  it  neceflTary  to 
enquire  what  conftitutes  a  Britifli  built  fliip,  and 
what  a  Britifli  fliip;   and  this  is  principally  an- 

(3)  I  have  here  given  the  gener^  principle.  The  vaft 
variety  of  exceptions,  modifications,  and  additions  to  the 
original  provifions  of  the  navigation  a£b,  muft  be  fought  in 
works  exprefsly  and  folely  on  the  fubjeft,  Mr,  Reeves's 
Law  of  Shipping  forms  an  excellent  epitome  of  them* 
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fweved  by  ftatute  26  Geo.  IIL  ch.  60.  A  Britifh 
built  fhip  is  fuch  as  has  been  built  in  Great  Britain 
or  Ireland,  Guernfey,  Jerfey,  or  the  Ifle  of  Man, 
or  in  fome  of  the  colonies,  plantations,  illands,  or 
territories  in  Afia,  Africa,  or  America,  which,  at 
the  tirae  of  building  the  fliip,  belonged  to  or  were 
in  the  pofleffion  of  his  niajefty;  or  any  fliip  what-* 
foever  which  has  been  taken  and  condemned  as 
lawful  prize. 

Except  fuch  Britifli  built  fhips  as  iliall  be  rebuilt 
or  repaired  in  any  foreign  port  or  place,  to  an 
amount  exceeding  fifteen  fhillings  per  ton,  unlefs 
fuch  repairs  fhall  be  proved  to  have  been  necelfary 
to  enable  the  fliip  to  perform  her  voyage. 

A  Britifli  fliip  may  befirft,  fuch  as  is  foreign  built, 
and  which  before  1ft  May,  1786,  belonged  wholly 
to  any  of  the  people  of  Great  Britain  or  Ireland, 
Guernfey,  Jerfey,  or  the  Ifle  of  Man,  or  of  any 
colony,  plantation,  ifland,  or  territory  in  Afia, 
Africa,  or  America,  in  poflefTion  of  his  majefty.      ^ 

Secondly,  fuch  as  has  been  built  or  rebuilt  on  a 
foreign-made  keel  or  bottom,  and  regiftered  before 
1ft  May,  1786,  as  a  Britifli  fliip. 

Thirdly,  fuch  as  had  begun  to  be  repaired  or 
rebuilt  on  a  foreign-made  keel  or  bottom  before 
1ft  May,  1786,  *and  has  been  fince  regiftered,  by 
order  of  the  commiflioners  of  the  cuftoms  in  Eng- 
land or  in  Scotland. 

We  next  proceed  to  confider  the  law  as  to 
regiftry,  which  is,  that  every  fliip  or  veflel  having 
a  deck,  or  being  of  the  burthen  ^of  fifteen  tons, 
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aod  belonging  to  a  fubjc6l  of  Great  Britain  or  Ire- 
land, Guernfey,  Jcrfey,  or  the  Ifle  of  Man,  or  any 
colony,  plantation,  ifland,  or  territory,  to  his  ma- 
jefty  belonging,  nnift  be  rcgiftcrcd  by  the  perfoii 
claiming  projfcrty  therein,  who  is  to  obtain  a 
certificate  of  fuch  regifrry  in  the  port  to  which  the 
ihip  or  veflel  pioperly  belongs. 

Without  this  certificate  of  regiftry,  the  fliip  can- 
not be  entitled  to  the  privileges  of  a  Briti/h  built 
fliip,  but  is  liable  to  forferture;  and  her  being  the 
property  of  a  Britifli  fubjetit  doth  not  prevent  her 
being  coufidered  as  an  alien  (liip. 

If  a  certificate  of  regiftry  be  loft  or  miflaid,  or 
if  a  fliip  iliall  be  altered  in  form  or  burthen,  or 
from  anv  denomination  of  veflel  to  another,  flie 
muft  be  regiftercd  de  novo,  and  a  new  certificate 
granted  (4). — Prize  fliips  are  by  ftatute  entitled 
to  be  regiftered  as  Britilh  iliips. 

The  36£feo.  III.  ch.  112,  authorizes  his  majefty 
to  order  the  regiftering  of  fliips  recaptured.  The 
37  Geo.  III.  ch.  (>.%  grants  to  foreign  fliips,  put 
under  his  majefty's  protcftion,  the  full  privilege  of 
prize  fliips  as  to  regiftry. 


(4)  On  the  principle  of  this  provifio|j,  feme  tricks  have 
been  endeavoured  to  be  founded,  by  adding  fomc  trifling  rc^ 
pairs,  and  newly  regiftering  fliips  taken  as  prize;  and  then, 
though  no  condemnation',  infifting  that  the  property  is  al- 
tered. Perhaps,  in  fuch  cafe,  fome  allowance  may  be  afkecj^ 
from  the  original  owners  for  the  expence  of  repairs,  but  the 
ihip  muft  be  reftored. 
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The  fliip's  papers  with  which  we  ought  to  be  ac- 
quainted are  chiefly  thefe: — 1ft.  A  pafs  or  pafs- 
port,  if  neceflary,  to  prore  neutrality.  2dly.  The 
ihip's  regiftry  and  certificate  thereof,  as  above. 
3dly.  The  manifeft,  giving  an  account  of  the 
cargo,  and  its  contents  particularly.  4thly.  Char- 
ter-parties and  bills  of  lading.  5thly.  Cuftom- 
houfe  papers,  clearances,  &c.  6thly.  The  fhip 
letters,  giving  an  account  to  the  correfpondent 
of  the  contents  and  deftination  of  the  cargo.  Be- 
caufe,  from  a  thorough  inveftigation  of  thefe,  the 
fairnefs  of  the  tranfaftion,  particularly  in  cafes  of 
prize,  can  generally  be  afcertained;  and  alfo  in 
cauies  in  the  inftance  court,  involving  queftions 
of  poffeflbry  right,-  the  examination  of  them  may 
be  very  necelfary. 

By  the  Iriih  act,  27  Geo.  III.  ch.  23,  it  was 
enabled,  that  the  Englifli  navigation  aft  Ihould 
be  in  full  forte  in  that  kingdom ;  but  it  had  been 
before  direded  to  be  obferved  by  the  new  rules : 
and  a  great  lawyer,  Sir  William  Jones,  foon  after 
the  navigation  aft  was  palfed,,  being  confulted, 
gave  his  opinion,  that  a  ih\p  built  in  Ireland,  and 
a  captain  or  mariner  having  a  domicile  in  Ireland, 
were  within  the  intention  of  the  aft. 

The  ftriftnefs  of  the  navigation  afts  is  frequently 
departed  from  in  time  of  war,  from  neceffity ;  as 
tor  example,  by  the  ^13  Geo.  II.  ch.  3,  and 
36  Geo.  III.  ch.  76.  There  are  many  moft  material 
new  regulations  by  34  of  Geo.  III.  c\i.  68,  which 
alfo  defcribes  accurately  who  are  Britifh  failprs  and 
matters. 

VOL.   II.  K 
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owstns. 

Where  a  iliip  appertains  to  a  fingle  proprietor, 
little  can  occur  that  is  neceilary  to  be  mentioned  in 
an  admiralty  treatife.  His  duties  in  not  difobeying 
the  laws  of  the  land,  made  againft  fmuggling  in 
time  of  peace,  and  againft  contraband  in  time  of 
war,  are  as  extenfive  as  thofe  laws,  and  do  not  come 
within  the  bounds  of  my  defign.  The  provilion* 
of  the  a6l  of  navigation  which  he  is  bound  to 
obey  have  ahcady  been  generally  treated  of,  and 
to  them  I  nmft  add  a  minor  regulation,  viz.  that 
he  is  obliged  by  thofe  ads,  in  conformity  with  the 
old  maritime  laws,  to  caufe  the  name  by  which 
the  fhip  is  regiftered  to  be  painted  on  a  confpicu- 
ous  part  of  the  ftern,  and  this  name  not  to  be 
changed. 

But  the  chief  controverfies  relative  to  owners, 
which  can  come  before  the  court  of  admiralty,  are 
between  part-owners,  where  there  is  a  fociety  in 
proprietaryfhip. 

Here  frequently  a  pervcrfe  owner  may  endea- 
vour to  embarrafs  his  partners  by  refufing  his  con- 
fent  to  a  beneficial  voyage,  in  which  cafe  the 
other  part-owners  are  obliged  to  go  into  the  ad- 
miralty to  obtain  a  decree  in  favour  of  the  voyage, 
they  entering  into  a  ftipulation  for  the  fafe  return 
of  the  lliip.     It  was  an  inftance  of  this  kind  (5), 


(S)  Degrave  v.  Hedges,  2  Lord  Raymond. — See  alfo  1 
Lord  Raj  m.  223  and  235. 
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^  wberje  the  fhip  was  loft,  which  occafioned  one  of 
thofe  iharp  difputes  on  the  validity  of  ftipulations 
mentioned  in  the  laft  chapter.  . 

If  in  fuch  a  cafe  the  fliip  returns  fafely,  and  the 
diffentient  partner  would  not  contribute  to  the  fit- 
ting her  out,  he  gets  no  fliare  of  the  profits  (6). 

It  is  faid  by  MoUoy  (7),  that  if  the  major  part 
of  the  owners  infift  on  the  voyage,  the  minor  muft 
fubmit;  but  then  the  latter  may  go  into  the  ad- 
miralty, and  infift  upon  the  former  entering  into 
ftipulation  for  the  fhip's  fafe  return ;  and  if  they 
negleft  to  do  fo,  and  the  fliip  be  loft,  they  muft 
abide  by  the  lofs.  By  the  major  part  is  meaat  in 
valuCf  not  in  number. 

The  account  of  the  voyage,  fettled  by  the  major 
part  of  the  part-owners,  binds  the  reft.  Part- 
owners  are  not  anfwerable  but  in  proportion  to 
their  lliares. — 1  Vent*. 

How  far  fome  owners  may  compel  the  reft  tp 
fell  is  the  next  confideration ;  and,  according  to 
Molloy,  if  one  owner  is  fo  obftinate  that  his  con- 
fent  to  a  voyage  cannot  be  had,  the  law  will  en- 
force him  to  fell  his  proportion ;  or,  if  he  will  fet 
no  price,  the  voyage  goes  on :  he  gets  no  fliare  of 
the  profit,  but  muft  be  reimburfed  if  the  fliip  be 
loft.  And  if  the  major  part  refufe  to  fet  out  the 
veflel  to  fea^  they  may  not  be  compelled ;  but  the 
veflel  is  to  be  valued  and  fold. 

(6)  Sir  L.  Jenkins,  p.  792*  2d.  volume. 
(7)  P.  308  and  310. 
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But  in  Oufton  v.  Hebden,  1  Wilfon,  101,  part- 
owners  being  much  the  minor  part  in  value,  though 
more  in  number,  prayed  in  the  admiralty  that  the 
chief  part-owner  (who  infifted  on  going  a  voyage 
againft  their  will)  lliould  be  obliged  to  join  them 
in  felling  the  fl)ip,  or  for  fuch  other  remedy  as  the 
court  might  think  proper,  their  objeft  being  either 
to  make  him  buy  their  fliares,  or  elfe  that  the 
ihip  (Iiould  be  fold,  and  the  money  diftributed 
amongft  them  in  proportion.  Chief  Juftice  I^e, 
on  a  prohibition  prayed,  held  that  the  admiralty 
had  no  power  to  compel  a  /Zr/e,  but  might  compel 
fecurity^  for  that  is  a  proceeding  in  rem,  not  in 
perfouam  (8)  ;  but  could  not  force  a  party  to  fell, 
or  to  buy  the  fhares  of  others. 

As  to  the  time  when  a  man  becomes  owner,  it  |?as 
been  ruled,  that  if  ^  fhip  be  fold  while  at  fea,  the 
delivery  of  the  grand  bill  of  fale  vefts  the  property, 
and  amounts  to  a  delivery  of  the  fliip  itfelf :  it 
is  the  only  delivery  which  the  fubje6l  matter  is 
capable  of  The  bill  of  fale  is  the  only  muniment 
of  the  property:  by  the  vendee's  taking  that,  he 
prevents  the  vender  from  defrauding  others  (9). 
A  perfon,  by  being  merely  in  pofTeffion  of  a  Ihip, 
doth  not  acquire  any  credit,  for  he  ^y\\\  be  always 
required  to  fhew  how  he  is  owner, 

(8)  Here  it  is  plainly  implied,  that  the  admiralty  never 
can  a<Sl  in  perfonam,  unlefs  by  confent  of  the  party. 

{9)  Atkinfon  v.  Maling,  2  Term  Reports,  64. 
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The  feme  rules  apply  to  the  mortgage. of  a  fliip 
at  fea,  which  is  frequently  made,  uoiverfally  re- 
cognized, and  encouraged,  for  the  benefit  of  trade, 
and  it  is  not  confidered  like  the  mortgage  of  other 
fpecies  of  property — from  the  nature  of  it  no  aftual 
delivery  of  the  thing  itfclf  can  he  made  at  the  time 
of  the  niortgage,  fii)d  this  is  warranted  by  the  comr 
mon  courfe  of  trade  (10). 

A  bill  of  ft-le  of  a.iliip  is  abfolutely  void,  unlefs 
the  certificate  oftlye  rcgiftry  be  truly  and  acr 
curately  inferted  therein  ( 1 1 ). 

Ships,  are  rateable  to  tU.e  poor  in.  the  parifh  to 
which  they  belong,  but  the  pay  of  oificcrs  in  the 
navy,  or  in  the  merchant  fervice,  is  not  (12). 

If  money  be  lent  on  the  fecurity  of  a  fliip,  and 
polfeffion  taken  before  execution  at  the  luitof 
another  perfon,  the  veffel  cannot  be  feized  under 
tliat  execution.  It  is  remarkable,,  that  in  the 
cafe  (13)  in  which  this  was  determined,  the  money 
was  lent  in  England  on  an  Englifli  fhip,  and  the 
poflfeflioti  taken  by  admiralty  procefs, 

MASTERS. 

The  mailer  of  a  ihip  doth  not,  by  being  con- 
ftituted    mafter,    acquire   apy  .  property   therein, 

(10)  Atkinfon  v.  Maling,  2  Term  Reports,  64. 

(11)  26  Geo.  III.  ch.  60.  fee.  17. 

^12)  4  Term  Reports,  p.  771.  and  Rollefton  v.  Hihbert| 
3  Term  Reports,  p.  406. 

(13)  LadbrokQ  t/<  Cricket,  2  Term  Reports,  649. 
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cither  general  or  fpecial ;  he  is  bnly  confidered  as 
an  officer,  who  tnuft  render  and  giVe  an  account 
for  the  whole  charge,  when  once  committed  to  his 
care  and  cuftody ;  and  upon  failure  to  render  fa- 
tisfaftibn  ;  and,  therefore,  if  misfortunes  happen, 
if  they  be  either  through  negligence,  wilfulneft, 
or  ignorance  of  himfelf  or  his  mariners,  he  muft  b6 
rclponfible  (14).  :i*  ; 

The  maftcr  is  the  ageiit  of  the  ownei-  of  the 
veflel,  and  can  bind  hrm  by  his  fe6ntria'ft,  or  afFed 
him  by  his  mifcondudi,'  ahd,  by  the  civil  law,  th<5 
ihip  alfo;  but  he  is  -not  the  agent  bf  the  owners 
of  the  cargo,  uulefs  fo  exprefsly  conftituted  by 
them  (15).  :  i 

The  mafter  of  a  fliip  having  no  property  in  her, 
cither  gfeneral  or  fpecial,  cannot,  by  the  common 
law,  empawn  the  fliip ;  but  by  the  laws  of  Oleron, 
and  the  admiralty  law,  if  a  lliip  be  at  fea  and  takes 
leak,  or  otherwife  want  viftuals  or  other  necef- 
faries,  whereby  either  herfelf  be  in  danger,  or  the 
voyage  bfe  defeated,  that  in  fuch  cafe  of  neceffity 
the  mafter  may  empawn  for  money,  or  other  thinga, 
to  relieve  fuch  extremities,  by  employing  the  fame 
to  that  end(l6). 

{14)  Molloy,  vol.  I.  %^^, 

(15)  I  Robinfon,  p.  84  and  85,  Cafes  of  infurancc  form 
no  exception  to  this  rule,  for  there  is  an  exprefs  contrail 
which  governs  the  whole  cafe  \  and  in  revenue  cafes,  pofi-» 
tive  laws,  ancj  the  neceflary  ftriihiefs  of  fifcal  i-egulations, 
interfere,  ^  . 

(16)  Molloy,  voLI,  p,  J32, 
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Bat  the  mailer,  for  any  debt  of  his  own,  cannot 
empa^vn  or  hypothecate  the  ihip,  &c  for  the  fame 
15  no  way  liable,  but  in  cafe  of  neceflityj  for  the 
4)eliefand  completing  of  the  voyage  (17);  and  it 
ibllows,  a  fortiori^  cannot  fell  or  difpofe  of  the 
j(ame,  without  au  authority  or  licence  from  the 
owners  (18)* 

Though  the  mailer  has  no  power,  ftrid;ly  fpeak*- 
ing,  to  fell  any  part  of  tiie  fliip  or  cargo,  yet  it  is 
laid  that  from  great  neceflity,  if  he  cannot  hypo- 
thecate the  lading,  he  may  fell  the  fame,  that  is, 
fo  much  as  is  neceflary. 

Though  the  mafter  wants  money  for  the  ufe  of  the 
iliip  before  the  voyage  commences,  yet  he  cannot 
hypothecate  her,  nor  can  he  raife  money  upon  her, 
or  her  furniture,  by  the  way  of  a  common  pawn 
or  mortgage,  unlefs  he  be  part-owner,  and  thea 
no  further  than  his  .own  part  or  fliare  in  her,  by 
which  he  may  transfer  and  grant,  as  a  man  may 
do,  a  fifth  or  an  eighth  part  in  lands  or  houfes. 

Though  themalier  of  a  veffel  be  alfo  leflfee  of  it, 
with  covenant  on  their  part  that  he  fliould  have 
the  fole  management  of  it,  and  on  his  that  he 
ihould  repair*  at  his  own  cq/i,  the  owners  are  ftill 
liable  for  neceifaries  furniflied  for  the  iliip  by  order 
of  the  mafter,  though  without  their  knowledge, 
and  without  their  being  known  to  the  perfon  who 
fupplied  them  (19). 

( 17)  Lord  Raym.  984. — ( 18)  Ibid.  Johnfon  v.  Shipjpien, 

(19)  Molloy,  p.  33i. 
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Where  goods  arc  ordered  for  a  fhip  by  the  owners 
before  the  appointment  of  the  captain,  though 
fome  are  not  delivered  till  afterwards ;  yet,  as  no 
perfonal  credit  is  given  to  the  captain,  he  is  notan- 
fwerable  for  any  of  them  (20) :  but  where  the  captain 
contrafls  for  the  goods,  though  they  are  furniihed 
for  the  ufe  of  the  Ihip,  he  is  anfwerable  in  re/peB 
of  his  contra6i;.  So  that,  in  fuch'a»cafe,  the  trades- 
man hath  a  claim  both  on  the  captain  and  owners, 
as  well  as  a  fpecific  lieu  on  the  fhip  itfelf  (21). 

The  powers,  duties,  and  privileges  of  the  mailer, 
come  next  under  our  confideration ;  but  thefe  and 
fimilar  queftions  being  complicated  and  contro- 
verted, it  is  better  to  confider  more  minutely  and 
analytically 

Haw  Jar  the  contraBs  or  torts  of  the.mqfler  affedt 

the  owners.  '. 

The  queftion  how  far  the  contrails  entered  into, 
or  the  torts  committed  by  the  mafter,  bind  or 
aiFeft  the  owners,  feems  to  have  been  one  very 
imperfip6lly  refolved  by  the  profeflbrs  of  the  com- 
mon law,  whofe  opinions  differ  remarkably  on  the 
fubje6l.  We  find  it  fometimes  faid,  that  all  the 
mailer's  contracls  and  faults  extend  in  their  effects 

(20)  Rich  V.  Coe,  Cowper,  635. 

(21)  I  Term  Reports,  p.  108.  Farmer  v,  Davies.  It  Is 
v^xy  obfervable,  that  in  this  cafe  it  is  faid,  as  in  Rich  v^ 
Coe^  Lord  Mansfield  fays  the  tradefman  has  a  fpecifio  lien 
©n  the  (hip — why  v\q\  then  fue  in  the  admiralty  ? 
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and  -CQnlequences  to  their  employers ;  while,  at 
other  times,  this  rule  is  confined  to  fuch  contraSs 
only  as  are  for  his  benefit  On  other  pccaiiQUSt 
we  hear  that  the  mafter  cannot  bind  the  owner 
beyond  the  value  of  the  iliip  and  cargo,  a  pofition 
which  we  ^nd  to  be  controverted,  perhaps,  in  tho 
following  page. 

Not  to  multiply  inftances:  in  a  l^lje. cafe  (22) — 
in  which  the  mailer  of  a  ihip  taken  by  the  enepiy 
had  not  only  ranfomed  her  for  a  fum  above  her 
value,  hut  had  alfo  entered  iqto  a  collateral  pe* 
cuniary  agreement  with  one  of  the  crew,  by  which 
agreement,  in  the  opinion  of  the  majority  of  the 
judges,  the  owner  was  bound — the  greateft  diver- 
lity  of  opinion  occurs ;  two  learned  judges  infiftr 
ing  that  the  owner  may  be  bound  beyond  the 
value  of  the  iliip  and  cargo,  w4iile  a  third  pofir- 
tively  denies  the  pofition  :  one  eminent  judge 
adopting  a  general  rule,  that  all  contra^  of  the 
mafter  bind  the  owners  perfonally  (23),  and  to 
their  full  extent,  with  only  two  exceptions,  which 
are  confined  to  the  value  of  the  ihip,  viz.  the 
inftances  of  hypothecation  and  ranfqm;  and  ano- 
ther, ftill  more  eminentj  maintaining,  that  ias  he 
is  entrufled  with  the  ihip  and  cargo  only,  he  can- 

(22)  Yeats  «;.  Hall,  i  Term  Reports,  p.  79. 

(23)  Roccus,  though  an  eminent  civilian  and  writer  on 
maritime  law,  lays  down  the  rule  ip  th^t  }oofe  and  general 
way — "  Dominus  navis,'*  fays  he,  **  tenetur  ex  contra£t^ 
**  et  delido  magiftri  navis  ab  eo  prsepufiti/'  Notabil.  ii»«« 
De  W^ivibus, 
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value  of  the  Ihip  and  cargo,  was  refponfible  for 
the  ^&»  of  the  fraudulent  mailer  appointed  by 
himfelf  (fi8):  and  thefe  rules  of  the  civil  law, 
which  are  to  be  found  in  the  Paudefls  De  £a* 
erciiflria  ASione,  or  derived  and  coUefted  by 
analogy  from  what  is  faid  in  that  coUe&ion  and 
the  code  De  Cauponibus,  Stabulariis,  &c.  have 
heen  adopted  by  th^  contiuental  maritime  nations 
of  Europe  (whofe  great  guide  is  thecivillaw),  and 
ought,  as  I  conceive,  to  govern  with  us  (S5). 

The  fame  principle  extends  itfelf  to  torts.  If  the 
captain  of  a  privateer  emiffus  ad  pr(edandum,  p€v^ 
peram  preedctury  if  commiffioned  to  cruife  againft 
the  enemy,  he  plunders  a  friend^^  the  owner  is  re^ 
fponfible.  His  agent  was  acting  in  his  province 
.or  department,  and  ^  committed  outrage ;  but  if 
the  captain  by  prrpr,  or  negligence,  or  defign^ 
with  his  £hip  ran  down,  funk,  or  deftroyed  another 
veflel,  the  owner  was  not  anfwerable  (though  the 
captain  was),  for  he  d.id  not  authorife  the  captain 
or  mafier  to  run  down  ihips  i  it  was  not  a  matter  ad 

«       .      •    •  .     - 

Bynkerflbock,  Quaes.  Pub-  Jur,  cap.  19.  He  obfervcs,  that 
fuch  is  the  Dutch  law.  I  admit  that  this  do£trine  is  not 
undifputed. 

(28)  See  fome  reftridions  on  this  rule  in  Roccus..    '-. 

(29)  Si  ex  fafto  inftitoris  vel  magiftri  tabern^  vel  navfs 
dominus  teneatur,  conftat  teneri,  quanti  res  fit,  nee  llbe* 
rari,  fi  tabernam  vel  navem  dedere  (to  abandon)  parscti  fint. 
Earn  juris  (irudentiain  nufquam  legifie  memini,  riec  etiam 
rationem  babet.^—Bynkerflioek,  Q.  F«  J*  cap.  19. 
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qffkium  ejus  pertinens  (30) :  and  if  the  owner's 
Ihip  can  in  fuch  cafe  be  feized,  it  is  only  to  oblige 
the  captain  to  give  bail,  and  then  the  owner  may 
be  faid  to  be  refponfible  in  a  collateral  way,  as  far 
as  the  value  of  the  fliip  and  cargo,  but  no  fur- 
ther. 

If  there  are  feveral  owners,  each  of  them  is  re- 
fponfible for  the  contra6l  of  the  mafter,  made  in 
the  courfe  of  any  bufinefs,  over  the  conduct  of 
which  he  was  fet ;  but  if  he  is  guilty  of  a  tort  in 
matters  totally  foreign  to  his  authority,  then, 
agreeably  to  what  has  been  faid  above,  none  of 
them  were  anfwerable :  and  if  involuntary  damage 
was  done  by  him  in  any  cafe,  for  which  they  were 
made  refponfible  by  pofitive  law  (as  in.  the  cafe 
of  the  accidental  coUifion  of  lliips  without  fault 
in  the  crew  of  either,  which  fubje6led  them  to 
half  the  lofs  as  Tar  as  tlie  value  of  the  fljip  and 
cargo),  each  was  refponfible  only  in  proportion  to 
his  own  fliare,  and  all  this  was  agreeable  to  the 
Roman  law  (3i). 

(30)  Bynkerihoek,  who  feems  to  have  much  natural 
humour,  fays,  ^'  Certe  magiftri  officium  non  eft  aliorum 
^'  naves  obruere,  nee  quifquam  fanus  huic  negotio  prs- 
*'  pofitum  dixerit." 

(31)  Neque  in  folidum,  quando  quis  fine  culpa  damnum 
deJit,  a£lionem  efTe  dandam  contra  unum  ex  pluribus  do- 
minis  navis.— Neque  id  etiam  adverfatur  Juri  Romano.-^ 
Bynkerfhoek,  ^a.  Pub.  Jur.  cap.  2©» 
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Haw  far  the  contracis  or  torts  of  the  majier  Jkall 

affttt  thcjliip. 

It  is  faid  by  the  court,  in  a  cafe  (32)  reported 
by  a  celebrated  judge,  that  by  the  maritime  law 
every  contra6i  with  the  maftef  of  a  (hip  implies  an 
hypothecation,  though  by  the  law  of  England  it 
is  otherwife*  I  know  not  where  this  maritime  law 
is  to  be  found.  There  is  no  fuch  rule  in  the  civil 
law.  That  law  doth  exprefsly  and  nominatim  enu- 
merate all  the  tacit  pledges  which  it  acknowledges 
(33),  yet  mentions  no  fuch  one  as  this.  It  is 
faid,  indeed,  that  as  the  repairs  of  houfes  at  Rome 
included  a  tacit  pledge,  fo  by  analogy  we  muft 
fuppofe  did  thofe  of  lliips.  But  Viitnius  has  refuted 
this  analogy,  and  agrees  with  me  in  opinion,  that 
though  the  perfon  furnifliing  money  for  fuch  re- 
pairs was  preferred  to  any  other  creditor  (34), 
he  had  not,  without  exprefs  agreement,  any 
qualified  or  hypothecatoiy  property  in  the  ihip, 
and  his  remedy  was  not  the  aElio  hiipothecaridy 
but  the  aBio  in  faBuni,  not  a  mortgage  fuit,  but 
an  aftion  on  the  cafe.  And  Roccus,  fpeaking  of 
the  modern  maritime  law,  fo  far  from  extending 
this  right  of  tacit  pledge  by  implication  to  all 

(32)  In  Juftin  V.  Ballam,  Lord  Raymond,  p.  805. 

(33)  I'^  various  places,  in  the  20th,  24th,  and  42d  of  the 
Pandefe,  and  8th  book  of  the  Code. 

(34)  See  book  20th  of  the  Digefts,  tit.  4th.  ^u!  fcethres 
in  plgnore. 
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coiitra6ls  of  the  xnafier,  appears  to  confine  it  to 
mannevs  wages — to  money  borrowed  to  purchafe  a 
cargo — to  furxiiih  provifions  for  the  failors— or  to 
pay  the  rent  of  a  ftore-houfe  for  goods  landed — 
mentioning-^  the  lender  for  ihips  repairs;  or  pay^ 
ment  of  cuftom  duties^  as  merely  having  a  prC'- 
fei-cnce  to  other  creditors  ('35). 

Where  a  tacit  pledge  exifted,  it  did  not  by  the 
Roman  law  afFeft  a  bond  fide  purchafer.  Things 
tacitly  pledged  might  be  freely  alienated  before 
they  were  arretted  (36)  ;  as- with  us  a  bond,  with- 
out a  judgment,  doth  not  follow  the  land  in  the 
hands  of  a  bona  fide  purchafer,  though  it  is  faia  to 
be  an  incumbrance  on  the  land  (37). 

The  torts  of  the  mafter  cannot  be  fuppofed  to 
hypothecate  the  fliip ;  nor,  in  my  humble  judg- 
ment, in  ftridnefs  of  fpeech,  to  produce  any  lien 
on  it.  How  4hen  is  the  ihip  forfeited,  and  loft  to 
the  owner,  by  his  captain's  mifconduft?  In  my 
apprehenfion,  only  in  this  collateral  way,  that  it  is 
(agreeably  to  the  pradice  of  the  Roman  law  as  to 
its  own  citizens,  extended  by  the  modern  maritime 
law  to  foreigners)  (38)  arretted  until  he  gives  bail 
ox  fide  jujforey  and  fold  for  defaults  and  contempts 
if  he  will  not  appear. 

(35)  Roccus,  DeNavibus  Notab.  91,  92,  93. 

(36]  See  Dig.  ao.  2.  9.  gnd  AylifFe's  Civil  Law>  529. 

(37)  See  2  Blackftonc,  ch.  20.  and  Dr.  Chriftian's  note, 
No.  11. 

(38^  See  Huberus  on  this  pra£lice,,  and  on  the  province 
•f  Friefland,  faithful  to  the  old  Roman  law^  refuting  x^. 
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We  have  now:  done  with  the .  efFeft  of  the 
maftefs  contrad«,  or  violence,  as  to  his  owners, 
and  proceed  to  confider  how  be  and  they  are 
affeded  by  his  negligence.  And  firft,  as  foon 
as  merchandizes  and  other  commodities  be  put 
on  board  a  Ihip,  whether  fhe  be  riding  in  a.  port 
or  haven,  or  upon  the  liigh  fea,  the  mailer  is 
chargeable  therewith ;  and  if  the  fame  be  loft  or 
purloined,  or  fuftain  any  damage,  hurt,  or  lofs, 
whether  iri  the  haven  or  port  before  or  upon  the 
feas  after  ihe  is  upon  her  voyage,  whether  it  be 
by  mariners,  or  by  any  other  tlnough  their  per- 
miflion,  the  owner  of  the  goods  has  his  election 
to  charge  either  mafter  or  owners,  or  both  at  his 
plcafure — though  he  can  have  but  one  fatisfac- 
tion — in  a  court  of  common  law,  if  the  fault  be 
committed  i??fra  corpus  comit  a  tits  ^  in  the  admiralty 
if  fuper  altum  mare ;  and  if  it  be  on  a  place  where 
there  is  divifum  imperiuniy  then  in  one  or  the  other, 
according  to  the  flux  or  reflux  of  the  fea.  Even 
accident  or  force  is  no  excufe ;  the  mafter  muft 
anftver,  though  the  lofs  was  occafioned  by  fire  or 
thieves,  or  any  other  accident,  the  acl  of  God  (39) 
or  of  an  enemy  only  excepted.  And  if  a  mafter 
iliall  receive  goods  at  the  wharf  or  key,  or  Ihall 
feud  his  boat  for  the  fame,  and  they  happen  to  be 
loft,  he  fhall  likewife  anfwer  both  by  the  marine 
4aw  and  the  common  law.  * 

(39 J'  Freighters  of  fhips,  that  is,  owners  and  captains, 
are  not  anfwerable  for  damage  by  thea£t  of  God,  as  infurers 
would  be. — ^DougJaSj  264. 
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'  This  feverity  of  the  maritime  law  requiring  fome 
iiiodification,  by  theaftof  tlieSfiG.  III.  c.  S6.  (40) 
it  was  enaded,  ^*  That  no  owners  of  any  fliip  fliall 
be  fubjecl  to  make  good  any  lofs  or  damage  by  rea- 
fon  of  any  robbery  or  embezzlement,  fecreting,  or 
making  away  with,  of  any  gold,  filver,  diamonds, 
jewels,  precious  ftones,  or  other  goods  or  mer- 
chandize, which  fhall  be  fliipped  on  board  any 
fliip,  or  for  any  aft  or  forfeiture  done  or  occafioned 
without  the  knowledge  of  fuch  owners,  further 
than  the  value  of  the  fliip,  with  all  her  appurte- 
nance, ^and  the  full  amount  of  the  freight  due, 
or  to  grow  due  for  the  voyage  wherein  fuch  rob- 
bery, &c.'  fliall  be  made,  &c.  although  the  mailer 
or  mariners  fliall  not  be  concerned  in  or  pri\'y  to 
fuch  robbery,  &c."—  Sec.  1.         . 

**  That  no  owner  of  any  veffel  fliall  be  fubjeft 
to  anfwer  for  any  lofs  or  damage  which  may  hap- 
pen to  goods  fliipped  on  board  fuch  fliip,  by  reafon 
, of  any  fire  happening  on  board  the  faid  fliip." — 
Sec.  2. 

'*  That  no  mafter  or  owners  of  any  fliip  fliall  be 
fubjeft  to  anfwer  for  any  lofs  or  damage  which  may 
happen  to  any  gold,  filver,   diamonds,  watches, 

(40}  It  had  been  before  provided,  by  7  Geo.  II.  ch'.  15* 
that  owners  ihould  not  be  liable  for  emhezzlement  by  ihafler 
and  mariners  of  goods  (hipped,  nor  for  any  a£t  done  hf 
them,  without  the  privity  of. the  owners,  beyomd  the  value 
of  the  fliip  and  freight.  See  alfo  this  a£l  interpreted  to  ex- 
tend to  robberjr,  in  Sutton  v.  Mitcticll,  i  Term  Reports, 
p.  18. 

« 

TOL.  II.    *  L 


146  ON  THE  LAW  OF        [Chap.  V. 

jewols,  or  precious  (lones,  put  on  board  Aich  iliip, 
by  reafon  of  any  robbery,  &c.  unlefs  the  owner  or 
iliipper  thereof  ihall,  at  the  time  of  ihijpping  the 
fame,  infert  in  his  bill  of  lading,  or  otherwife  de- 
clare in  writing  to  the  mafter  or  owners,  the  true 
nature,  quality,  and  value  of  fuch  gold,  &c." — 
Sec.  S. 

**  That  if  feveral  freighters  or  proprietors  of  any 
fuch  gold,  &c.  or  other  goods,  Ihall  fuffer  any 
lofs  or  damage  by  any  of  the  means  aforefaid,  ia 
the  fame  voyage  (fire  only  excepted),  and  the 
value  of  the  fhip,  with  her  appurtenances,  and  the 
amount  of  the  freight  during  fuch  voyage  ihall 
not  be  fuiBcient  to  make  full  compenfation  to  all 
of  them,  fuch  freighters  or  proprietors  fliall  re- 
ceive their  fatisfaclion  thereout  in  average,  in  pro- 
portion to  their  lolTes ;  and  in  fuch  cafe  it  ihall  be 
lawful  for  fuch  freighters  or  proprietors,  or  for  the 
owners  of  fuch  ihip,  to  exhibit  a  bill  in  any  court 
of  equity  for  a  difcovery  of  the  total  amount  of 
fuch  loflTes,  and  alfo  of  the  value  of  iuch  ihip,  ap- 
purtenances and  freight,  and  for  an  equal  diftribu- 
tion  and  payment  thereof  amongft  fuch  freighters 
or  proprietors,  in  proportion  to  their  loffes,  ac- 
cording to  equity;  but  if  fuch  bill  ihall  be  ex- 
hibited by  the  part-owners  of  fuch  ihip,  the  jJain- 
tiffs  fli^U  annex  an  affidavit  to  fuch  bill,  that  they 
do  not  collude  with  any  of  the  defendants,  and 
fliall  thereby  offer  to  pay  the  value  of  ftich  ihip, 
appurtenances,  and  freight,  as  fuch  Court  fhall 
direfi ;  and  fuch  court  ihall  thereupon  take  fuch 
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method  for  afcertaining  fuch  value  as  to  them 
lliall  fecm  juft,  and  fliall  dfreft  the  payment  thereof 
in  like  manner  as  is  now  ufed  in  fuch  cafes  of  bills 
of  interpleader. " — Sec.  4. 

"  That  nothing  in  this  aft  fhould  impeach, 
leffen,  or  difcharge  any  remedy  which  any  perfon 
fhould  have  againil  the  mafter  and  mariners  of 
fuch  fliip,  for  any  embezzlement,  &c.  oi  on  ac- 
count of  any  fraud,  abufe,  or  malveriation  of  fuch 
mafter  or  mariners;  but  it  fhould  be  laNd^ul  for 
every  perfon  fo  injured  to  purfue  fuch  remedy,  as 
he  might  have  done  before  that  aft." — Sec.  5* 

(41). 

• 

The  mqftcr*^  duties^ 

Thefe  are  afcertained  either  by  the  commpn  ma-, 
rine  law,  or  by  aft  of  parliament. 

By  tlie  common  marine  law  he  is  to  be  careful 
not  to  break  any  embargo ;  and  if  he  does,  if  any 
damage  accrjies,  he  muft  be  refponfible  for  the 
fame. 

By  the  fame  law  he  muft  not  fail  in  tempeftuoua 
weather,  nor  put  forth  to  fea  without  having  firft. 
confulted  with  his  company ;  nor  muft  he  ftay  in 
port  or  harbour^  without  juft  caufe,  when  a  fair 
wind  invites  his  departure. 

* 

(41)  ThisaS,  in  reality,  only  enadls  the  provifiops  or 
principles  of  the  old  marine  laws.  See  the  41ft  article  of 
the  laws  of  WKbuy,  and  the  13th  of  the  fecond  fragment^ 
of  the  Rhodian  laws. 

L  2 
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He  muft  not  over-charge  or  lade  his  ibip  above 
thp  birth-mark,  or  take  into  his  fliip  any  perfon  of 
a^  obfcure  and  unknown  conditioq,  without  letters 
of  fafe  conduft. 

Nor  ought  he  to  lade  any  of  his  merchant's 
goods  aboard  any  of  the  king's  enemies  fhips  (ad- 
mitting his  own  veflel  leaky  or  difabled)  without 
letters  of  fafe  conclud,  otherwife  the  fame  may  be 
i)^ade  prize,  and  he  muft  anfwer  the  damage  that 
follows  the  aftion* 

Nor  ihall  he  come  and  fueak  into  the  creeka,  or 
other  places,  when  laden  homewards,  but  into  the 
king's  great  ports  (unlefs  he  be  driven  in  by  tem- 
peft),  for  otherwife  he  forfeits  to  the  king  all  the 
merchandize,  and  therefore  muft  anfwer. 

Nor  ought  he  to  fliip  any  merchandizes,  but  only, 
at  the  public  ports  and  keys. 

He  muft  not  part  with  the  fhip's  provifions,  ex- 
cept to  fliips  in  diftfefs  at  fea,  arid  muft  buy  eveiy 
thing  at  the  moft  rcafonable  rate. 

*  He  muft  not  .lade  any  prohibited  or  unlawful 
goods,  whereby  the  whole  cargo  may  be  in  danger 
of  confifcation,  or  at  leaft  fubjed  to  feizure  or  fur- 
jeption. 

'  Hd  may  not  fet  fail  without  able  and  fufficient 
mariners,  both  for  quality  and  number. 

He  muft  not  ufe  unlawful  colours,  nor  carry 
counterfeit  coquets  or  colourable  Ihip's  papers. 

He  liiuft  notrefufe  the  payment  of  the  juft  and 

Q;dinary  duties,  and  port-charges  and  cuftoms.     It 

•  .  .  ». .        .  . 

would  be  endlefs  to  enumerate  all  the  obligations 
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on    him,    induced    by    the    rjrenue    laws,    in 
detail. 

He  muft  not  fet  fail  with  infufficient  rigging  or 
tackle,  or  with  ofher  or  fewer  cables  than  is  ufual 
and  requifite,  refpecl  being  had  to  the  burthen  of 
the  veflTel ;  nor  in  bad  weather,  nor  againft  the  ad- 
vice of  his  mariners  :  and  if  any  damage  happens 
by  the  delivery  of  the  goods  into  the  lighter,  as 
that  the  ropes  break,  and  the  like,  there  he  muft 
anfwer;  but  if  the  lighter  conies  to  the  wharf  or 
key,  and  then,  in  taking  up  the  good*,  the  rope 
breaks,  the  mafter  is  excufed,  and  the  wharfinger 
is  liable. 

If  fine  goods,  or  the  like,  are  put  into  a  clofq 
lighter,  and  to  be  conveyed  from  the  fliip  to  the 
kev,  it  is  ufual  there,  that  the  mafter  fend  a  com- 
petent  number  of  his  mariners  to  look  to  the  mer- 
chandize :  if  then  any  of  the  goods  are  loft  and 
embezzled,  the  mafter  is  refponfible,  and  not  the 
wharfinger ;  but  if  fuch  goods  are  to  be  fent  aboard 
a  fliip,  there  the  wharfinger,  at  his  peril,  muft  take 
care  the  fame  be  preferved. 

After  his  arrival  at  port,  he  ought  to  fee  that 
the  (hip  be  well  moored  and  anchored ;  and  aftei 
reladed,  not  to  depart  or  to  fet  fail  till  he  hath 
been  cleared  ;  for  if  any  damage  happens  by 
reafon  of  any  fault  or  negligence  in  him  or  hi'^ 
mariners,  whereby  the  merchant  or  the  lad- 
ing receives  any  damage,  lie  muft  anfwer  th^ 
&me. 
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Even  an  infant  maftcr  of  a  ihip  is  Fiable  to  be 
fued  in  the  admiralty  (42) ;  and  his  refponfibility 
being  fo  great,  it  is  not  uncommon  to  increafe  his 
intereft  in  the  welfare  of  the  fhip  by  making  him 
a  joint  partner  in  the  fame. 

Of  the  duties  impofed  upon  the  mafter  by  a6t 
of  parliament,  the  firft  is  to  dedu6l  out  df  every 
feaman*s  wages  fixpence  per  month,  and  pay  the 
fame  to  fuch  officers  as  fliall  be  appointed  by  the 
commilTioners  for  executing  the  office  of  lord 
high  admiral,  to  be  applied  to  the  fupport  of 
Greenwich  hofpital  (43).  Mailers  and  fervants  of 
veffels  belonging  to  the  port  of  London,  and  em- 
ployed within  the  North  Foreland  in  bringing 
corn,  fiih,  or  other  provifions,  to  London,  arc  ex- 
cufed  from  this  hofpital  duty. 

He  is  to  colle6l  or  deduQ;  another  fixpence  per 
month  from  every  feaman's  wages  for  the  fupport 
of  fick,  maimed,  and  difabled  feamen,  and  of  the 
widows  and  children  of  fuch  as  fhall  be  killed, 
flain,  or  maimed,  in  the  merchants'  fervice. — 20 
Geo,  IL  ch.  38. 

It  is  not  lawful  for  any  malter  of  a  ihip  bound 
beyond  the  feas  to  carry  any  mariner,  except  his 
apprentices,  from  the  port  wh^re  he  was  ihipped, 
to  proceed  on  any  voyage  beyond  the  feas,  with- 
out firil  coming  to  an  agreement  with  fuch  ma- 

(4.2)  I ■  Rolls  Ab*  530. 
(43)  10  Anne,  ch,  17.  fee.  2,   The  method  of  enforcing 
payment  is  in  the  4th  fe£lton«     See  alfo  2  George  IL 
ch.  7. 
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riners  for  their  wages ;  which  agrietnent  ihall 
be  made  in  writing,  declaring  what  wage&  each 
feaman  is  to  have  for  fo  long  as  they  ihall  fhip 
themfelves,  and  alfo  to  exprefs  in  the  agreeraent 
the  voyage  for  which  fuch  feaman  was  ibipped. 
And  if  any  fuch  mafter  fliall  carry  out  any  ma- 
riner, except  his  apprentice,  upon  any  voyage  be* 
yond  the  feas,  without  firft  entering  into  fuch 
.agreement,  and  he  and  they  figning  the  fame,  he 
ihall  forfeit  five  pounds  for  every  fuch  mariner  to 
the  ufe  of  Greenwich  hofpital,  to  be  recovered  on 
infonnation,  on  the  oath  of  one  witnefs  before  one 
jnitice  of  peace,  who  is  required  to  iifue  his  warrant 
to  bring  before  him  fuch  mafter;  and  in  cafe  he 
refufes  to  pay  the  forfeiture,  to  grant  his  warrant 
to  levy  it  by  diftrefs  and  fale  of  goods,  and  if  no 
diftrefs  can  be  found,  to  commit  him  to  the  com** 
mon  gaol  till  he  pay  the  fame  (44'), 

Similar  provifions  are  extended  to  the  coafting 
trade;  and  it  is  here  ftated  fomewhat  more  par- 
ticularly, that  the  agreement  fliall  declare  wha( 
wages  each  mariner  is  to  have,  and  when  the  fame 
iliall  be  payable,  and  for  what  time,  or  for  what 
voyage  the  mariner  enters;  fuch  agreement  to  be 
in  force  at  the  time  of  proceeding  to  fea.  The  writ* 
ten  agreement  is  alfo  ordered  by  a  fpecial  aft  (45) 
in  the  African  trade,  and  any  deviation  from  the 


\ 


(44)  2  Geo.  IL  ch.  36,    In  Ireland  it  is  5  Geo.  II. 
ch»  Z3.     60th  of  them  iince  made  perpetual. 

(45)  31  Geo.  III.  ch.  39. 
L  4j 
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fet  form  forbidden  (46)  ;  and  fo  it  is  in  the  Weft 
India  trade  by  an  Irifli  a6l;  (47). 

His  obligation  to  pay  a  duty  on  paffing  the 
Eddyftone  light-houfe  is  very  well  known  (48) ; 
and  the  very  violent  and  fevere  penalties  impofed 
on  him  in  the  laft  century,  if  he  yielded  his  ihip 
to  aTurkiih  pirate,  feem  to  have  been  dilated 
by  temporary  circumftances  now  not  very  ma- 
terial. 

He  is  to  take  particular  care  not  to  receive  as  a 
mariner  any  deferter  from  his  majefty's  Ihips  (49). 

If  he  difobeys  the  fignals  and  orders  of  convoy, 
he  is  punifliable  with  fine  and  imprifonment  by  the 
prize  afts.* 

^  By  38  Geo.  III.  ch.  76.  to  fail  without  convoy, 
or  to  part  from  convoy,  is  puniihable:  as  by  the 
old  laws  of  the  Hanfe  Towns  (50)  if  feveral  fliips 
were  in  company  on  the  fame  voyage,  they  were 
obliged  to  ftay  for  one  another,  or  be  liable  to 
.  all  the  damages  that  might  happen  to  the  others 
by  an  enemy  or  by  pirates ;  and  in  the  fame  man- 
ner the  penalties  for  encouraging  defertion  by  our 
laws,  may  be  compared  with  the  48th  article  of 
the  laws  of  the  Hanfe  Towns,  by  which  the  matter 
who  debauched  a  feaman,  £^nd  hired  him  after  he 
had  hired  himfelf  to  another  matter,  was  to  pay 
'  twenty  five  livres,  and  the  mariner  to  pay  to  the 

{46)  '39  Geo.  III.  ch.  80.— (47)  38  Geo.  Ill,  ch.  48. 
(48)  4  and  5  Anne,  ch.  20.  and  8  Anne,  ch.  17. 
(49)  Anne,  ch.  37,— (50)  Article  17. 
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firft  mafter,  for  damages,  half  the  wages  the  fecond 
liad  promifed  him. 

Among  fmaller  duties— -When  he  aryives  with 
his  ihip  at  Gravefend,  he  is  not  to  be  above  three 
days  coming  from  thence  to  the  place  of  dif- 
charge;  he  is  not  to  receive  any  gunpowder  on 
board  before  the  fliip  is  over  againfl  Biackwall, 
on  pain  of  five  pounds  for  every  fifty  pounds  weight 
carried ;  and  he  mud  in  the  fame  manner,  on  com- 
ing  into  the  Thames,  before  he  arrives  at  the  fame 
place,  put  it  on  fliore,  or  within  twenty-four  hours 
after  he  anchors  there,  and  not  keep  any  gun  fliot- 
ted,  or  fire  any  gun  before  fun-rifing  or  after  fun- 
fetting,  between  London  bridge  and  Blackwall^ 
under  heavy  fines :  humane  provifions,  intended 
(51)  to  pervent  accidents  in  a  frequent  popula- 
tion. 

If  he  or  any  mariner  wilfully  deftroy,  or  bum, 
or  caft  away  the  (hip,  it  is  felony  (52). 

The  matter's  duties  in  time  of  war,  or  the  in- 
ftances  of  mifcondu6l  he  may  be  guilty  of,  are  as 
numerous  as  the  rules  of  the  law  of  nations  agatnft 
which  he  may  offend.  It  were  endlefs  to  recount 
them.  One  inftance  may  illuftrate  them,  than 
which  none  is  riiore  frequent,  his  attempting  to 
break  a  blockade. 

Thus  much  of  the  mafter's  duties.  Now  of  his 
rights  and  privileges. — ^That  he  cannot  fue  for 
wages  in  the  admiralty  has  been  repeatedly  men- 

(51)  By  a  ftatute  of  Charles  IL 
(S^J  1 3  and  14  Charles  II.  ch,  !*• 
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tioned,  together  with  the  reafon  of  this  rcftriftion, 
which  extends  to  his  executors.  He  has  a  lien  on 
the  fhip  for  the  freight,and  may  retain  the  cargo  till 
the  freight  is  paid  (53)  ;  but  it  is  faid,  if  he  once 
let  it  out  of  his  hands,  he  cannot  retake  it  by  ad- 
miralty procefs  (54).  The  fliip,  by  the  law  of  the 
admiralty,  fhall  anfwer  for  the  redemption  or  ran- 
fom  of  the  mafter  (55).  He  may  reimburfe  him- 
felf  out  of  the  mariners  wages  for  a  lofs  happeining 
by  their  negligence  (56). 

By  the  French  ordinances  of  1681,  no  mafter, 
patron,  pilot,  or  mariner,  is  to  be  arrefled  for  a  civil 
debt,  being  on  board  ready  to  put  to  fea,  except  it 
be  for  debts  contrafted  for  the  voyage,  as  by  fome 
a6l3  of  parliament  feamen  in  the  royal  navy  cannot 
be  arretted  for  debts  under  twenty  pounds. 

He  is  not  anfwerable  for  the  contracts  of  his 
mariners,  unlefs  he  recommends  them  to  credit. 

The  bounties  given  to  him  and  to  mariners  in 
tiie  firitifli  fifheries,  and  on  other  occafions,  are  too 
numerous  to  be  here  inferted. 

In  the  Roman  State,  feamen  enjoyed  exemption 
from  many  public  offices  and  duties;  and  to  build  a 
fliip  of  a  certain  fize,  was  remunera^ted  with  the  Jus 
Quiritium. 

In  general,  however,  with  us,  he  muft  be  content 
to  have  his  good  aftions  remunerated,  like  every 

(53)  2  Eq.  Ca.  Ab.  98.  pi.  i. 

(54)  Sec  2  Lord  Raym.  934.  and  3  Term  Rep.  p.  323. 

(55)  I  L.  Raym.  650.— (56)  Ibid.  p.  22. 
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other  individual  member  of  the  (late,  by  the  pro* 
tedioa  of  its  laws,  and  the  enjoyment  of  its  fe- 
curity. 

MARINIERS* 

\ 

r 

In  what  has  been  faid  about  fliips,  owners,  and 
mailers,  in  this  chapter,  I  have  deviated  from  the 
ftri6l  line  to  matters  not  always  or  direclly  cog- 
nizable by  the  admiralty,  but  the  knowledge  of 
which  may  be  incidentally  and  collaterally  ufeful 
and  requifite  to  the  pra6litioner  in  that  court. 
But  the  prefent  head  doth  efpecially  come  within 
t|ie  province  of  the  inftance  court;  and  no  fuit 
more  frequent^  engages  his  attention  than  that  of 
a  mariner's  wages.  Every  perfon  employed  iu 
navigating  the  Ihip,  except  the  mailer  {57),  may 
fuc  for  his  wages  here,  and  any  number  of  them 
may  join  in  the  fame  fuit:  and  as  the  refufal  of 
payment  generally  proceeds  upon  alleged  mifcon* 
duel  or  breach  of  con traft  on  their  part,  it  becomes 
neceifary  to  coniider  the  duties  and  obligations,  by 
negleft  of  which  they  become  liable  to  the  lofs  of 
their  wages:  and  thefe  duties  fliall  be  viewed,  iu 
order  of  time,  as  they  arife  before  the  commence- 
jnent,  during  the  period,  or  at  the  conclufion  of 
the  voyage. 

(57)  The  carpenter  and  the  boatfwain  may  fue  here :  the 
mate  becoming  mailer  pending  the  voyage,  may  fue  for  his 
previous  wages,  or  as  mate  through  the  whoU  time. 
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The  irafiefs  duty,  as  prefcribed  by  afts  of  par- 
liament, of  entering  into  written  articles  with 
them,  has  been  above  ftated;  they  on  their  part 
are  bound  to  fign  the  faid  articles  of  agreement, 
in  cafe  of  a  voyage  to^  parts  beyond  the  feas, 
within  three  days  after  they  have  entered  them- 
felves,  and  in  cafe  of  voyages  coatlways  at  the 
time  of  entering;  and  this  agreement,  when  it  is 
fjgned,  is  binding  and  concUifive  (58)  upon  all 
parties  during  the  time  contradled  for. 

If  any  feaman  flmll  defert,  or  refufe  to  proceed 
on  the  voyage,  after  he  (liall  have  figned  fiich 
contraft,  he  ihall  forfeit  to  the  owners  of  fuch 
fliip  the  wages  due  to  him  at  the  time  of  his 
deferting,  or  refufing  to  proceed  on  the  voyage 

(59). 

If  anv  fuch  feaman  fliall  defert  or  abfent  him- 
felf  from  fuch  fliip,  after  he  hath  figned  fuch  conr 

traQ;,    upon  application  made  to  any  juftice  of 

> 

peace  by  the  mailer,  or  other  perfon  having  charge 

(58)  As  to  its  being  perfe£Hy  conclufive,  fee  the  cafe  of 
the  Ifabella  in  the  inftance  court,  2  Robinfon,  p.  241, 

^59)  The  failor  was  allowed  by  the  Confojato  dc;l  Mare, 
though  he  had  figned  the  contraft,  or  verbally  ^greedby 
taking  the  mafter's  hand  which  was  equivalent,  to  ex- 
cufe  himfelf  before  the  voyage  began,  for  the  three  fol^ 
lowing  reafons,  which  will  appear  to  us  fomewhat  lu- 
dicrous :  Per  pigliar  moglie^  per  andar  in  pellegrinaggio^  or 
per  aver  fatto  voU^  inmn%i^  che  ti  accordajfe.  If  he  wanted 
to  take  a  wife,  to  go  on  a  pilgrimage,  or  to  perform  a  vow 
made  prpviowfly  to  his  contrgdl. 
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of  the  fhip,  it  fhall  be  lawful  for  fuch  juftice  to 
iffue  his  warrant  to  apprehend  fuch 'feaman;  and 
if  he  fhall  refufe  to  proceed  on  the  voyage,  and 
Ihall  not  give  a  fufficient  reafon  for  fuch  refufal, 
to  the  fatisfadlion  of  the  juftice,  to  commit  him 
to  the  houfe  of  correftion,  to  be  kept  to  hard 
labour,  not  exceeding  thirty  days,  nor  lefs  than 
fourteen. 

The  agreement  for  wages,  though  direfted  by 
the  a6ls  of  parliament  above  mentioned  to  be  in 
writing,  is  not  to  be  under  feal ;  and  if  it  be 
under  feal,  or  in  any  manner  fpecial,  the  jurif^ 
diftion  of  the  admiralty  is  oufted. 

When  the  feamen  have  figned  the  articles,  they 
.are  to  appear  at  the  place  and  on  the  day  ap- 
pointed, to  take  on  board  the  provifions,  to  rig' 
out  the  Ihip,  and  fet  fail  (6b). 

The  contraft  for  wages  may  be  either  by  the 
voyage,  by  the  month,  or  other  ftated  period; 
by  the  run  from  port  to  port;  or  by  the  freight, 
i.  e.  to  have  a  certain  proportion  of  the  freight 
earned :  and  in  all  cafes,  where  it  ihall  be  ne- 
ceffary  that  the  agreement  fhould  be  produced  in 
court  or  elfewhere,  no  obligation  Ihall  lie  on  any 

(60)  Suppofe  the  owners,  after  the  articles  figned,  chuf^ 
to  alter  the  voyage  or  deftination  before  the  {hip  fails  i  thq 
Confolato  provides  for  this  cafe  by  analogy ;  for  what  is  h\i 
in  cap*  147,  ^^  Si  padrone  piglia  altro  viaggio,''  though 
ipoken  of  a  fubfequent  time,  equally  applies  in  principle  to 
the  commencement  of  the  voyage,  and  releafes  the  mariners, 
Pigltarfy  in  this  work  conftantly  means  prindere^ 
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mariner  to  produce  the  fame,  but  fuch  obligatioit 
ihall  lie  on  the  mafter  or  owners  ;  and  no  mariner 
Hiall  fail  in  any  fuit  for  .want  of  fuch  agreement 
being  produced ;  and  no  mariner,  by  entering 
into  fuch  contra6i,  fhall  be  deprived  of  any  means 
for  the  recovery  of  wages  againil  any  ihip,  (h* 
the  mailers  or  owners,  which  he  may  now  make 
ufe  of. 

We  have  feen  that  the  mailer's  apprentices  arc 
excepted  in  the  a^  requiring  the  execution  of  a 
written  agreement.  Voluminous  regulations  are 
made  concerning  thefe  apprentices  in  other  ads 
of  parliament,  too  long  to  be  here  recited  (61). 

By  the  laws  of  Wifouy  and  the  Hanfe  Towns,  a 
mailer  may  turn  off  a  mariner,  without  any  lawful 
caufe  given,  before  he  fets  fail;  paying  him  by 
the  former  laws  half,  by  the  latter  one-third,  of 
what  he  had  promifed  him  for  the  voyage.  But 
this,  1  conceive,  cannot  apply  to  the  cafe  of  articles 
iigned,  after  the  time  agreed  upon  has  commenced^ 
as  the  failor  might  fo,  without  any  fault,  lofe  other 
opportunities  of  profitable  hiring. 

By  the  laws  of  the  Hanfe  Towns,  no  mailer  was 
allowed  to  hire  a  mariner  before  he  had  feen  his 
pafs  or  certificate  of  his  faithful  behaviour  in  the 
fcrvice  of  his  lail  mailer  (62),  on  pain  of  forfeit- 
ing one  hundred  fols,  unlefs  he  was  neceflitated 

(6i)  Particularly  2  and  3  of  Anne,  ch.  6. 

(62]  *^  It  is  not  ufual  to  be  minute  in  the  enquiry  made  • 
'^  into  failors  chara£ters/'  faith  the  courti  (peaking  of  Bri- 
tain, 2  Robinfon,  p,  26^2. 
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ia  a  (Irange  country ;  and  mailers  were  obliged  to 
give  mariners  certificates  of  their  faithful  fervice, 
and  if  they  refufcd  or  xlelayed,  were  to  forfeit 
one  hundred  fols  (63).  And  by  ^n  act  of  parUa- 
ment,  with  us  no  fe^man  fliall  leave  the  fliip  with* 
out  a  difcharge,  on  pain  of  one  month  s  pay.— ^ 
2  Geo.  II. 

Cafea  of  peculiar  bardfhip  Kave  occurred  where 
feamen,  inftead  of  iigning  the  ufual  articles,  have 
formed  fpecial  agreements  for  themfelves,  which  at 
the  time  they  thought  advantageous.  Such  was 
that  of  Cutter  v.  Powel  (64),  where  a  faiior  hired 
for  a  voyage  took  a  promiflbry  note  from  his  em- 
ployer for  a  certain  fum,  much  larger  than  the 
ordinary  wages  payable,  provided  he  proceeded, 
continued,  and  did  his  duty  oh  board  for  the 
voyage,  and  before  the  arrival  of  the  feip  he 
died  :  it  was  ruled,  that  tlie  meaning  of  his  cou- 
traft  was  to  receive  the  larger  fum  if  the  whole 
duty  wqre  performed,  and  otherwife  nothing ;  and 
that  it  was  a  kind  of  infurance  ;  that  his  adminif^ 
tratrix  could  not  recover  on  the  contrafl;;  and 
there  being  an .  exprefe  contract,  could  not  have 
recourfe  to  an  implied  one,  or  a  quantum  meruit. 
The  fpecial  nature  of  the  agreement,  I  fuppofe, 
excluded  an  admiralty  fuit  (60). 

(63)  Articles  18  and  19. — (64)  6  Term  Rep.  p.  3ao. 

(65)  Querc,  whether  juftly,  if  fuch  was  an  ufual  agree- 
ment in  .Weft  India  voyage,  ?  —  It  is  faid  rn  that  cafe,  that 
the  do^rini  ^/courts  wUl/uimh  to  the  fettled  ufage  of  the  trad- 
ing world. 
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Tlie  voyage  being  commenced,  and  the  fliif> 
having  failed,  the  mariners  are  to  pay  due  obe- 
dience to  the  mafter,  who  hath  the  fupremc  rule 
on  ftip-board,  and  whofe  power  and  authority 
are  by  the  law  much  countenanced ;  and  this  is 
but  reafonable,  as  it  is  of  the  utmoft  confequence 
to  prefer vc  peace  and  order  and  good  difcipline 
M^hen  upon  that  dangerous  element ;  and  alfo  as 
he  is  in  many  cafes  anfwerable  for  the  aftions  of 
his  mariners,  whom  he  is  fuppofed  to  appoint  and 
to  entrust. 

A  mafter  of  a  fliip  may  give  moderate  and  due* 
correction  to  his  mariners,  and  if  they  bring  an 
adion  againft  him,  he  may  juftify  the  fame  at 
^  common  law  (66) ;  and  by  the  laws  df  Oleron 
if  a  mariner  iliall  affault  the  mafter,  he  is  to  pay 
five  fols,  or  lofc  his  hand  (67)  ;  and  by  the  law 
of  Wifbuy,  half  his  hand  in  a  cruel  manner, 

A  great  judge  (68),  fome  years  fince,  is 
foid  to  have  made  fome  determination  on  this 
fubjeft  unfavourable  to  the  power  of  correftion 
of  the  mafter,  and  that  this  determination,  ill 
underftood,  occafioned  much  mifchief  in  the  fea 
fervice,  and  was  even  the  caufe  of  that  diforder 

(66)  Molloy,  p.  358. 

(6y)  I  know  not  any  exprefs  penalty  with  us.  He  may 
of  courfe  be  difcharged  and  lofe  hjs  wages,  and  be  prof&- 
cuted  for  an  aflault ;  and  that  in  the  admiralty,  if  the  ftrik- 
ing  was  on  the  high  fea.  See,  however,  the  2Sth  article 
of  RoughtoHj  which  very  much  agrees  with  the  Cop/olata, 

(68)  Lord  Loughborough. 
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aiiiong  the  feamen,  which  occafioned-  the  loft 
of  the  Halfewell  Eaft  Indiaman  in  1786.  Having 
never  feen  any  note  of  this  determination,  I  am 
not  enabled  to  fay  precifely  to  what  extent  it 
went. 

The  laws  of  Oleron  reftrain  the  correftion  of 
the  mafter  to  one  Wow  (69) ;  and  the  Confolato 
del  Mare  (70),  adopts  this  rule  of  moderation  in 
thefe  words :  '*  The  mariner  is  obliged  to  obey 
his  mailer,  though  he  ihould  call  him  ill  names, 
and  is  enrsged  agai^ft  him.  He  ought  fo  to 
keep  out  of  his  fight,  or  hide  himfelf  in  the 
prow  of  the  ihip ;  if  the  matter  follows  him, 
be  ought  to  fly  to  fome  other  place  from  him  ; 
and  ifhefiill  follows  him,  then  the  mariner  may 
fiand  upon  his  defence,  demanding  witnefles 
how  he  was-  purfued  by  the  mafter ;  for  the  maf- 
ter  ought  not  to  pafs  into  the  prow  after  him." 
If  a  mariner  ihall  commit  a  fault,  and  the 
mafter  fhall  lift  up  the  towel  (71)  three  times  before 
any  mariner,  and  he  fhall  not  fubmit,  the  maf- 
ter, at  the  next  place  of  land,  may  difcharge 
him  ;  and  if  he  refufes  tO;  go  afhore,  he  flialMofe 

(69)  Article' the  I2th«  (70)  Chap.  i6« 

(71)1  have  taken  thefe  words  from  Molloy,  Book  IL 
cfa.  3«  fee,  2'.  but  I  fufpe£t  that  he  has  here  made  a  very 
ridiculous  miftake.  What  is  the  towel,  unlefs  he  means 
the  ai^llation.  fometimes  given  by  the  vulgar  to  an  oaken 
fticlp^  He  cites  the  laws  of  Oleron,  but  their  words  are 
e/fer  la  touailkj  to  deny  him  his  mefu  .,...• 

VOL.  ir.  M 
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half  his  wages,  and  all  his  goods  within  th« 
ihip.  If  the  mariuer  ihali  fubmit,  and  the  maf'- 
ter  will  not  receive  the  lame,  he  fliall  have  hia 
whole  wages ;  or  if  the  mariner  ihall  depart  Ihe 
fhip  on  the  mailer's  command,  and  the  mafier 
happens  not  to  take  anotber^^  and  any  damage 
enfues,  the  mailer  muil  anfwer. 

Thefe  rules  do  not,  in  my  conceptipn,  ftrifily 
afFedl  thefiritilh  fervice.  The  mailer  is  to  pre- 
fefve  difcipltne  generally.  If  guilty  of  crucltjr, 
or  unreafonable  fe verity >  he  will  b&  reilrained 
and  puniihed. 

The  offences  particularly  fpecified  by  the  marine 
law,  which  fubjeft  the  mariner  to  pnniihment^  or 
lofs  of  his  wages  (72),  in  the  whole  or  in  part, 
are  drunkennefs,  theft,  quarrelling,  and  defer- 
tion.  For  greater  crimes,  fuch  as  murdei>,  he 
not  only  forfeits  his  wages,  but  the  mailer  is 
bound  to  feize  him,  and  keep  him  in  fafe  caf- 
tody  till  he  arrives  at  his  port,  and  then  deliver 
him  to  juilice  to  be  puniihed.  And  even  without 
crime  the  mariner  may  lofe  his  wages,  on  proof 
of  his  utter  incapacity  from  want  of  ikill,  fcc 
to  difcharge  the  duty  which  he  undertook,  and 
for  which  he  was  to  receive  wages. 

We  begin  with  the  moil  frequent  offence,  de- 
lertion.    Defertion  during  the  voyage  is  ^uniilied 

(72)  If  Tailors  do  not  perform  their  duty,  they  lot^their 
wages,  6  Term  Reports,  p.  323  i  and  fee  the  Stetu^  13 
Car*  II,  Sut.  I.  Cap.  9» 
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both  by  tbie  cotamdn  marine  law,,  and  by  a^ 
K)£  paiiiameht  What  (hall  be  conitrued  defeitioa 
is  fpecially  afcertained  for  the  mod  part  in  the 
leamens  articles,  the  form  of  which^  in  fonoe  caies, 
for  inihmce  in  the  Weft  India  trade,  is  fixed  by 
ad  of  parliament,  and  generally  an  abfence  of 
forty-eight  hours  without  leave,  and  fometimes  of 
twenty-four,_  is  conftraed  to  be  defer tion,  it 
fteffb  giomo  debba  effcre  ritorn&tOj  fays  the  Con^- 
iblato  del  Mare,  cap.  151. 

The  Confolato  del  Mare  excufes  the  mariq^ 
for  leaving  the  iliip,  if  on  thefe  three  accounts ; 
<ffere  patroiu)  di  nctcej  pilotOy  per  carrcentione,  S^ 
fi  muore  il  patrone,  to  become  captain  or  pilot 
of  another  veflel,  or  if  allowed  by  fpecial  agree- 
ment, or  when  his  captain  dies.  The  lad  is  a 
reafon  mod  unintelligible,  for  though  his  pad  be 
fuppofed  to  be  only  with  the  captain,  it  is  to  flay 
by  the  veffel ;  he  was  alfo  difcharged  from  his 
4)bligation  if  the  mafter  wanted  to  force  him  into 
any  dangerous  place,  as  where  the  plague  was  ; 
or  if  the  ihip  was  fold  to  another  owner.  See 
cap.  144.  marinaro  non  e  tenuto^  &c.  and  cap. 
148.  Quando  U  nave  Ji  vender  a  ^  &c. 

By  the  20th  article  of  the  laws  of  Oleron,  two 
failors  at  a  time  in  a  foreign  port  may  go  afhore, 
if  the  fliip  be  fafely  moored,  but  they  muft  return 
in  fuch  feafon  that  the  mafter  may  not  lofe  tlife 
tide. 

By  the  4th  article  of  the  laws  of  Wiibuy,  np 
mariner  is  to  fiay  a  night  on  fhore  without  the 
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snaftefs  leave,  nor  unmoor  the  ihip^s  boat  in  the 
night,  on  pain  of  forfeiting  two  deniers ;  and  by 
the  17th,  he  pays  any  damage  that  enfues.  A 
marinaro  chf  non  dorme  in  nave  non  e  tenuto  U 
padrone  dar  da  mangiare.  Conibl.  del  Mare,   cap. 

By  the  22d  article  of  the  laws  of  the  lianfe 
Towns,  no  feaman  may  go  aihore  without  the 
confent  of  the  mafter,  pilot,  mate,  or  clerk  of  the 
ihip,  under  penalty  of  25  fols  for  each  time ;  and 
Hirthe  40th  article  of  the  fame,  if  any  feaman 
goes  afliore  without  leave,  and  the  ihip  fuffers  for 
want  of  hands,  he  ihall  be  kept  in  prifon  on 
bread  and  water  for  one  year,  and  corporally 
puniihed  if  any  feaman  lofes  his  life  for  want  of 
his  afiifiance. 

But  it  is  faid  in  the  1 7th  article  of  the  laws  of 
Wifbuy,  that  if  the  Ihip  be  moored  with  four 
cables  ;  and  in  the  33d  of  the  Hanfe  Towns,  if 
ihe  be  fafely  anchored  ;  the  faiiors  may  go  afholre 
one  after  another,  or  two  at  a  time,  for  a  fliort 
and  reafonable  fpace  of  time. 

By  the  French  ordinances,  1681,  feamen  going 
afhore  without  leave,  for  the  firft  fault  forfeit 
five  Hvres,  and  for  the  fecond,  are  to  be  cor- 
porally puniihed.  I  do  not  find  that  the  Englifh 
laws  have  impofed  fpecific  fines  for  ab&nce,  but 
the  court  of  admiralty  can  deduct  from  the  wages 
for  this  and  other  offences  at  its  difcretion,  pro 
rata  of  the  damage  (7S). 

(73)  Sir  L.  Jenkins,  vol.  I.  p.  83.  this,  he  obferves,  a 
court  of  law  could  not  do.    " 
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De&rtion  is  thus  puniifaed  by  ilatute  Q  Geo.  IL 
ch.  36.  made  perpetual  by  2  Geo.  III.  ch.  31. 
If  any  feaman  deferts*  or  reiufes  to  procted  when 
beyond  feas,  he  forfeits  all  his  wages. 

A  previous  Statute,  11  and  IS  of  William  III.  . 
c.  7.  has  words  more  general.  All  officers  or  failors^ 
who  fliall  defert  the  fliips  wherein  they  are  hired 
to  ferve  for  that  voyage,  iliall  forfeit  their  wages. 
Without  faying  beyond  the  feas.  A  command  as 
general  as  that  in  the  l63d  chapter  of  the  Con- 
folato,  viz.  fenza  exprejfa  licentia  delpiloto,  o  del 
ScrivanOy  quando  non  ci  e  il  patranoj  tl  mari-- 
naro  non  puo  difcendere  in  terra,  in  chap.  171; 
where  be  alfo  is  forbidden  to  .fleep  on  fhore  with- 
out leave..  ■        ■  \ 

By  8  /Geo. ,  II.  ch.  36.  made  perpetual  by 
SGeo,  III.  ch-  31.  it  is  enafted,  *'  That  if 
any  :^aman  ihall  abfent  himfclf  from  the  vef- 
fel  to  which  he  belongs,  without  leave  of  the 
mailer  or  other  chief  officer  having  charge  of 
fuch  ihip,  he  ihall,  for  every  days  abfence,  for- 
feit two  days  pay  to  the  ufe  of  Greenwich  Hof^ 
pit^l(74)."— Sec,  5, 

*'  That  if  apy  feaman,  not  entering  i^ito  the  fer- 
vice  of  his  majefty,  iliall  leave  the  veffel  to  which 
he  belongs  before  he  ihall  have  a  difcharge  in  writ« 
ing  from  the  mafteri  pr  other  pcrfon  having  the 

(74)  FartyH?ifht  hours  is  z  cpmplcte  dcfcrtion.  This 
claufe,  therefore,  muft  fupppfe  the  capuln  to  far|^Y«  tbf 
derertion^  the  &iIor  paying  the  pfna^y. 

1^  3 


1«  ON  THE  LAW  OF       [Chap.  V, 

clftrgetdf  fuch  vtffiel,  he  ilhall  forfeit  one  month's 
pHy/WSeG  6. 

i  *^. Thai. the  mafters  or  owners  of  fliips  flmll  h^ve 
power  to  deduft  ont  of  the  wages  of  anyfeaman,- 
all  penalties  incurred  by  this  a6l,  and  to  enter 
them  in  a  book,  and  to  make  oath,  if  required, 
fft  the  truth  thereof ;  which  book  fliall  befigned 
Ijy.  the  matter  and  two  principal  officers  belong- 
ing to  fuch  ihip,  fetting  forth  that  the  penalties 
cont^in/id  :in  fuch  book,  are  the  whole  penalties 
topped  fro^i  any  feaman  during  the  voyage ; 
which  {)enalttes  (except  the  forfeitures  of  wages 
%o  the  owners,  an  the  defertion  of  any  feaman, 
or  on  refufing  to  proceed  on  the  voyage)  (ball 
go  to  the  ufe  of  Greenwich  Hofpital,  to  be  paid 
and  accounted  for  by  the  siafteri  of  |h»ps  coming 
from  btyond  the  feas,  to  the  fame  officer  at  any 
port  whp  coH'e6is  the  fix-pence  per  mdtith,  which 
officer  /hall  have  power  to  adminiift^r  an  oath  to 
eyepy  mafier  touching  the  truth  ^offtich  penal- 
ties,"—Sec.  9.  ' 
.  **  Thife  if  any  mafters  or  owners  of  ihips  /hall  de-^ 
du6l  out  of  the  wages  of  any  feamair,  any  of  the 
petialtjps  by  the  aftdilrefted  to  the  tife  of  Green- 
Ti^iflh  IWpitai,.  and :  fliail  not  p^  the  riibney  to 
foiw  Q^tw  ikhQ>collea8  thei/k^-pence  per  month 
».,th€^'}w:t  vh'ferEL;  the  dedu6lioii'  flial*  be  made, 
within  three  months  after  fuch  dedu6lion,  they 
ftall  forfeit  treWei  ^the  v^lue  to  1%^  ufe  of  the 
HofpitaJ  r  which;  together  >ilh;ti^^^^  of  the 
money  deduced,  {hall  be  I'ecovCred  by  tlie  fame 
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ineans  as  the  penalties  for  not  duly  paying  thb 
fix*pence  per  month." — Sec.  10. 

^*  And  that  nothing  in  the  a6l  ihould  debar  any 
feaman  from  entering  into  the  lervice  of  his^ 
majefty ;  nor  fhali  fuch  feaman,  for  fuch  entry, 
forfeit  the  wages  due  to  him  during  his  fervice 
in  fuch  merchant  fliip ;  nor  ihall  fuch  entry  be 
deemed  a  defertion." — Sec.  13. 

"  But  the  temptation  to  defert  in  the  Weft 
Indies,  from  the  high  wages  there  given  to 
mariners,  having  occafioned  much  mifchief  aijd 
inconvenience,  it  became  neceffary  to  make  a 
particular  ^&,  on  the  fubjefi;  -;  and  therefore  it  was 
enaaed,  by  37  Geo.  III.  ch.  73  (75),  that  no 
ieaiiiani  or  other,  who  defert^  at  any  time  dur* 
ing  the  voyage  out  or  home,  from  any  metcimnt 
Ihip  trading  between  the  Weft  Indian  colonies  anid 
Great  Britain,  barred  (befide  ot^her  penalties)  fiviii 
fuing  for  any  wages  earned  during  the  vbyjtgCy 
from  'mafter  or  owner  of  a  ihip  oh  board  of  whic^ 
be  ihall  entei"  hnniediately  dfter  fuch  defertion." 

'*  The  mafter  of  a  merchant  ihii^  bound  hithcc 
from  {aid  plantationsi  who  knowingly  hires  a 
deferter  Irom  another  veffel,  fov&its  one  handred 
pounds." 

^'  No  mafter  6f  a  nierchant  ikip,  iailing  from 
Great  Britain,   afbef  the  time  in  the  a6t  m€a^ 

r  ■    » 

(75)  There  js  a  cai;? ffpondent  a£k  ia  Ireland  which  U 
there,   38  Geo.  III.   qb.  .48.    The  forfeitores  in  Ireland 

are  to  the  Marine  School. 

M  4 
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tioned,  iball  iiire  any  one  in  faid  colonies,  &c. 
to  ferve  on  boai:cl  her,  on  her  voyage  back,  at  a 
higher  rate  than  double  the  monthly  wages  con- 
traded  for  with  perfons  in  fame  ilat]on,at  laft  leav* 
ing  Great  Britain,  unlefs  governor,  chief  m&gi- 
flrate,  colleftor,  or  comptroller  at  fuch'place,  direft 
more  to  be  given  under  his  hand ;  and  all  con- 
trads  and  fecurities  to  the  contrary  are  void  ;  and 
mafter  or  other,  engaging  or  procuring,  or  pay- 
ing, &c.  forfeit  one  hundred  pounds." — ib. 
Sec.  3. 

*^  The  mailer  of  every  fuch  fliip  is  to  deliver 
on  oath  to  coUeftor  or  comptroller,  in  ten  days 
after  his  arrival,  out  and  home,  exad  lifts  of  the 
crew  on  board  at  leaving  Great  Britain,  and  on 
arrival  at  plantations,  and  of  all  who  died  during 
the  voyage,  and  of  the  wages  due  at  time  of 
death,  penalty  fifty  pounds." 
J  *  ^  No  '  perfon  who  fliall,  in  feid  colonics, 
&c.  engage  bimfelf.  See.  or  enter  on  board  any 
merchant  ihip  liiat  ihall  fail  from  Great  Britain 
after  the  time  iii  the  ad  mentioned,  ihall  be 
entitled  to,  or  ftie  for,  recover  or  receive  any 
higher  wages,  i  or .  other  -  gmtuity  or  advantage 
than  as  above." — ib.  Sec.  5.  : 

.  *  *  All  wag^  due  to  ^  any  perfon  engaged  on 
board  any  nlerchant  ihip,.  for  any  voyage- from 
Great  Britain  to  faid  colonies,  who  dies  on  board 
during  the  voyage,  Ihall,  in  three  calendar  months 
after  her  arrival  iiere,  be  paid  to  the  receh^er  of 
the  fixpence  duty,  for  Greenwich  Hofpital,  fbr  the 
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ufe  of  the  executors,  &c.  of  deceafed  on  penalty 
of  £fty  pounds,  and  double  the  amount." 

**  The  afl:  is  not  to  extend  to  perfons  hired  for 
the  voyage  home,  who  at  hiring  produce  certificate' 
as  therein  of  difcharge  from  laft  veffel  (which 
xnafter  ihall  give  in  three  days  after  demand, 
peaalty  twenty  pounds)  nor  to  cafes  of  necef- 
fity,  hazardous  fervice,  or  extra  duty,  proved 
before  chief  officer,  or  a  juftioe  of  peace  in  faid 
plantations,  provided  the  i>arty  did  not  defert 
from  his  laft  fliip,"  &c.— lb.  Sec.  9v 

^*  From  the  time  in  the  aft  mentioned,  the 
articles  to  be  entered  into  between  the  raafters, 
feamen,  and  mariners  of  fuch  merchant  fliips, 
muft  be  agreeable  to  a  form  therein  prefcribed." 
~Ib.  Sec.  10. 

To  prevent  d^fertions,  by  an  a6l  long  ante* 
cedent  to  this,,  mafteis  and  owners  of  merchant- 
men are  forbidden  to  pay  to  any  feamen  beyotofl 
the  feas,  any  money  or  effects  on  account'  6f 
wages,  exceeding  one  moiety  of  the  wages  diie 
at  the  time  of  fuch  payment,  uutil  the  fhip^s  re- 
turn to  Great  Britain,  Ireland,  or  the  Planta- 
tions, on  pain  of  forfeiting  double  the  money  fo 
paid  (76). 

.  The  next  fault  to  be  confidered  is  contf^ntibil 
and  quarelling  and  fighting,  for  which,  by  the 
laws  of  Oleron  (77),  the  failors  may  be  turned 

(76)  By  8  Qeo,  I,  ch.  74,  iji»dc  perpetual  by  2  Gfeo.  11. 
•ch.  28. 

(77)  Article  6. 
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out  of  the  fhip ;  and  if  any  of  them  be  ifbubded, 
the  mailer  is  not  obHged  to  get  thehi  cufeci,  nor 
in  any  thing  to  provide  for  them.  Fighting  and 
giving  the  lie  on  boifird  was  alfo  puniihed  wkh 
pecuniary  mul^s  by  the  laws  of  Oicron  airfl  of 
Wifbuy  (78). 

If  one  mariner  kills  another,  on  comniit^  any 
crime  too  atrocious  to  be  puniilied  adequately  by 
the  mailer's  power,  the  mailer  is  bound  to  fdze 
him,  and  keep  him  in  fafe  cudody  till  be  arrives 
in  port,  and  then  deliver  liiia  Up  to  juftice  tu  he 

punilhed  (79). 
A  mafter  n>ay  at  anytime  turn  away  a  mariner 

that  rebels,  or  is  unfaithful  to  him  (BO), 

By  the  Confolato  del  Mare^  cap.  15  Ij  the  mari- 
ner was  even  to  be  fvvorn  to  pay  dbedience  to 
the  mafter,  h  obtigato  anche.  di  giurare^  effere  Ji- 
dfle  di  patrme;  and  by  the  1 59th  chapter,  he 
IS  pbliged  to  ph^y  hi^  captain  ih  eVery  things 
except  entering  into  the  ferricc  of  a^othet 
fliip. 

A^  to  other  exceffcs,  by  all  the  marine  lawij^ 
drunkennefs  is  corporally  punifhed.  By  the  French 
ordinances  of  1681,  by  iiucking,i  and.  putting 
ill  confinement.  If  it  produces  negleft  of  dutyj^ 
I  do  not  fee  why  it  fliould  not  be  punilhed  with 
iofs  of  wages. 

(78J  I  a  Article  of  the  former,  24  of  the  latter^ 
(79)  WifLW7>  Article  30.  (80)  Ibid,  29. 
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By  the  law^  of  the  Hanfe  Towns  (81),  feamen 
might  not  feaft  and  caroufe  in  the  iliip  without 
the  maftcr's  leave,  on  pain  of  lofing  half  their 
wages ;  and  no  feaman  might  let  his  wife  lie  on 
boai-d,  under  penalty  of  fifty  fols. 

Theft,  committed  hy  a  mariner,  by  the  laws 
of  Oleron,  was  moft  feverely  putiilhed.  He  was 
to  be  grievoufly  tortured,  and  to  make  reditu- 
tion  to  the  owTier.  If  the  mailer  was  an  accom" 
plice,  he  was  to  make  good  double  to  the  owners, 
and  the  mariner  to  receive  a  hundred  blows  of  a 
cudgel*  If  th«  mafter  was  not  conufant  of  it, 
ftilt  by  by  all  maritime  laws  he  was  anfwerable, 
for  he  was  fuppofed  to  have  been  acquainted  with 
the  diarad^r  of  his  failors.  By  the  laws  ofWif- 
bay{»«),  the  feamen  wefe  to  keep  and  watch 
tlie^merchandiec;  and  if  they  ran  away  with  any 
tbiDg  fp^diUly  entrufted  to  them  by  the  matter, 
it  being  proved  by  two  witnefies,  they  might  be 
executed,  and  that  as  it  ilioald  feem  by  fummary 
probed  on  board  the  lhip(&3);  a  power  in  our 
free  conftitution  very  properly  refufed  to  any  but 
the  regular  tribunals. 

.  By  the  laws  of  the  Hanfe  Towns,  if  matter  or 
mariner  kept  back  any  merchandize  taken    on 

(&i)  Articles  31  and  3a. 
(82}  Ankles  47  and  61. 

(83)  The  old  maritime  laws  were  extremely  arbitrary, 
as  tatfaefe  fummary  proCeiTes  on  boards  thus,  if  the  igno^ 
ranee  of  the  pilot  oecafioned  damage,  they  might  cut  oflf 
his  head. 
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freight,  unlefs  in  cafe  of  neceffity,  they  verc  to 
he  apprehended  aad  puniihed  as  robbers. 

Beawes;  in  .hi$  l«ex  Mercatoria,  obferves,  that 
barratry  (84)  of  fcamen  is  an  epidemical  difeafe* 
This  word  means  cheating  the  owners.  By  the. 
general  maritime  law,  if  goods  delivered  on  fliip- 
board  are  embezzled,  all  the  mariners  ought  to 
contribute  to  the  fatisfaftion  of  the  party  who 
loft  his  goods ;  and  the  caufe  is  to  be  tried  ia 
the  adn\iralty.  Fraud  in  loQng  a  iliip  has  been 
determined  to  be  barratry,  but  negligence  is  not. 
Thefpecial  a6ls  of  p^liament  relative  to  marine 
embezzlements,  have  already  been  ftated  under 
the  duty  of  the  ipafter. 

The  Confolato  del  Mare  punifhes  theft  in  the 
failor  with  lofs  of  his  wages,  and  what  goods  he 
may  have  on  board,  with  power  to  the  mafter  alfo 
to  imprifon  him,  until  he  can  be  delivereil  up  into 
the  hands  of  juftice  (85).        ,  i,i 

By.  other  afts  of  parliament,  commonly  called 
the  a^  of  cuftoms,  feamen  concerned  in  landing^ 
goodii  ^  improper  places  and  times,  are  fubjefl  to 
fevere  penalties.  And  here  it  may  be,  proper  to 
mention,  not  as  a  penalty,  but  as  a  difability, 
that  a  failor  cannot  infure  his  Avages,  or  any  thing 

(84)  He  fpells  it  Barratry,  a  word  of  yery  different  im- 
port, which  fignifies  ftirring  up  fuits  and  t^u^rrels. 

(85)  Cap.  164.  «'  Marinaro,  che  rubera  robba,  o  efarcJa^ 
**  o  mercantia  che .  fuffe  nclla  nave,  debbe  perdere  il  (w^ 
«  falario,  &  la  robba,**  &c»  &:c. 
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that  he  is  to  receive  at  the  end  of  the  voyage  in 
•lieu  thereof;  nor  can  he  recover  the  value  of  fuch 
thing  in  an  a6iion  againft  his  agent  for  negli- 
gence, in  not  procuring  fuch  infurance  iS6). 

By^  the  French  ordinances  of  1681,  mariners 
are  forbidden  to  take  any  bread,  or  draw  any 
drink,  without  permiflion  of  the  mailer  or  fteward, 
under  pain  of  the  lofs  of  one  month's  wages,  and 
a  greater  puniihment  if  deferved ;  and  if  they  de- 
feroy  the  bread,  fpoil  the  drink,  make  the  fhip 
leaky,  excite  fedition  to  break  the  voyage,  or 
firike  the  mafter,  having  arms  in  his  hand,  are  to 
be  puniffaed  with  death;  and  failors  lleeping  on 
the  watch,  are  to  be  put  in  irons  for  fifteen 
days. 

By  the  laws  of  Wifbuy,  if  the  niaftcr  difcover 
that  a  mariner  is  infeded  with  any  contagious 
diftemper,  he  might  put  him  on  fliore  on  the  firft 
land  he  makes,  without  being  bound  to  pay  him 
any  wages,  if  two  or  three  mariners  atteft  the 
faa. 

Cowardice,  and  defertion  of  their  duty  in  fight, 
are  alfo  criminal  even  in  the  crew  of  a  merchant 
ifaip. 

By  the  laws  of  the  Hanfe  Towns,  if  they  do  not 
defend  the  fhip  againft  rovers,  they  lofe  their 
ws^es.  If  they  refufe  to  affift,  they  are  to  be 
whipped  as  cowards  and  rafcals ;  and  if  the  ma- 
f iners  are  brave,  but  the  mafter  cowardly,  he  is 

(86)  7  T«rm  Rep.  157. 
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to  be  turned  out  of  the  ihip  with  infamy.  And 
other  marine  laws  agree  in  thefe  geneial  ordi* 
nances. 

As  wages  may  be  loft  or  forfeited  by  the  offences 
of  the  mariners,  fo  they  may  alfo  by  misfortunes 
happening  to  the  fhip ;  a  rule  feemingly  of  much 
fcverity,  but  wifely  adopted  to  augment  the  care 
and  anxiety  of  the  feamen  about  the  fafety  cf 
the  ihip,  and  alfo  founded  on  the  principle^  that 
freight  is  the  mother  of  wages ;  and  the  freight 
being  loft,  out  of  M'hich  they  were  to  arife,  they 
periih  with  it 

The  Rhodian  laws  ordain,  that  if  by  the  negli- 
gence  of  matter  and  mariners  any  damage  or  fliip- 
wreck  happen,  they  ihall  be  anfwerable  for  it- 
Part  11.  article  10. 

The  fame  rule  is  extended  by  implication  to 
lofs  by  misfo7*tune  by  the  third  article  of  the  laws 
of  Oleron  (87),    which  fays,   that  if  any  veffel, 

(87)  Mariners  wages  are  not  payable  if  a  Ihip  be  loft  or 
taken  before  the  end  of  a  voyage,  Hernaman  v.  Bawden, 
3  Burrow,  1845 ;  and  in  that  particular  cafe  the  voyage, 
though,  to  Newfoundland,  and  thence  to  Spain  or  fomc 
port  in  the  Mediterranean,  was  holden  one  eatire  voyage. 
This  cafe  may  appear  to  contradict  the  old  decifion  in  Ed- 
wards' V.  Child,  2  Vern.  727,  (where  the  mariners  had 
given  bonds  to  the  Eaft  India  company  not  to  demand  their 
wages,  unlefs  the  fhip  returned  to  the  port  of  London ;  yet 
it  was  ruled,  that  as  the  fhip  bad  failed  to  Ifidia,  dnd  there 
delivered  her  outward-bound  cargo,  the  mariners  were  en- 
titled to  their  wages  on  the  outward-bound  voyage,  though 

1 
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whaisfoever  fiafje  \^  be,  the  i^rii^e^s  ij^i^^l  b^  ol)lig)f4 
to  ufc  thQir  beft  ep4«ftvx?i*f?  for  favit^  as  p!i»cfe,0f 
the  fliip  and  lading  as  poffibly  they  can ;.  aoU  if 
titey  prefejf?e  pwt  ^^r^of,  the  mafter  {hull  altow 
thflnx  a  reftf<Hia,W^  <?q»fi4ef  ation  to  carry  th«m  h wie 
to  their  owa  cosunti^. 

The  fenfc  af  tirt  teft  recited  paffage  from  thf 
lawjsf  of  Qteron  evj^Rtly  iq[iplie3,  that  their  .wag9$ 
aw  totally  bft  by  tb^  lofeof  thp  ftip*  e:j:ceptas 
fiir  as  goods  are  i^.ed^  and  th^  money  give^  to 
carty  them  home  i^  a  reward,  and  not  paat  of 
theJt"  wsages  i  and .  this  is  prov^  by  the  fifteenth 
article  of  the  lavs  of  Wifbuyt  which  fays  the  mar 
rin^ts  are  ohligfe<l,  to  th^  utmoft  of  their  powers 
to  faye  and  preferve  the  merchandize,  and  for 
doing  it;  ought  to  be  paid  their  wages,  ami  not 
otherwife ;  and  the  {§,xm  language  is  repeated  in 
the  forty-faurth:  article,  of  tlie  laws  of  the  Hanie 
Tt)iwn8i 

By  an  ordinance  of  Philip  IL  of  Spain,  in  the 
year  1563,  it  is  ordained,  that  feamen  ihall  be 
bound  to  fave  as  much  as  they  can  from  ihip- 
wreck ;  and  in  fuch  cafe  the  mafter  is  bound  to 
pay  them  their  wages  (88),  and  to  give  them  a 


the  ihip  was  taken  on  her  return  to  England.)  But  there 
is  no  real  cpntradidion,  for  in  the  former  cafe,  thevefTei 
went  to  Newfoundland  in  ballafl,  and  there  loaded  with 
filh,  fo  that  the  firft  pott  of  delivery  was  to  be  in  Sp»in. 

(88)  Quere.   Doth  it  mean  thfldr  whole  wages,  or  only 
prorata  of  the  goods  faved? 
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fiirther  reward  for  their  labour  out  of  the  goods ; 
but  if  the  feamen  refufe  to  do  their  endeavour  to 
fave  the  goods,  they  fhall  have  neither  pay  nor 
reward. 

By  the  ordinances  of  the  French  marine^  in  cale 
a  ihip  be  taken,  or  fufFer  ihipwreck,  and  ihip  and 
goods  be  entirely  loft,  the  feamen  ihaU  pretend  to 
no  wages ;  but  they  iliall  not,  however,  be  obliged 
to  reftore  what  has  been  advanced  to  them  (89). 

In  England  it  has  been  fettled,  that  if  a  ihip  do 
not  return,  but  periihes  by  telnpeft,  enemy,  fire, 
&c.  before  (he  completes  her  voyage,  the  mariners 
fhall  lofe  their  wages ;  for  if  the  mariners  ihall 
have  their  wages  in  thefe  cafes,  they  will  not  ufe 
their  beft  endeavours,  nor  hazard. their  lives,  to 
prefcrve  the  fliip  (90).  It  is  faid,  however,  that 
if  the  fliip  be  previoufly  unladed,  they  fliall  get 
their  wages  (91),  which  muft  proceed  on  the  prin- 
ciple pf  the  freight  having  been  earned. 

This  rule  is  recognized  in  many  late  cafes,  and 
particularly  in  Aberuethy  v.  Langdale  (92),  where 

In  1784,  in  the  cafe  of  the  Warren  Eaft  Indiaman, 
opinions  were  given,  that  the  owners  having  infured  the 
freight,  made  no  difference  as  to  the  failor^s  demand. 

(89}  See  marine  laws  of  France  eftablifhed  by  Lewis  XIV. 
in  1681. 

(90)  I  Siderfin,  179.  and  %  Lord  Raytn.  1212. 

(91)  Keble,  83I, 

(92)  Douglas,  p.  520,  ^  ., » 
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a  fliip  having  been.takin  btfpre  &e: completed  h€:r 
voyage,  Lard  Mansfield  faid,  that  an  officer  or 
faiior  (93)  fuing  for  his  wages,  in  that  cafe,  wa)3 
'  entitled  to  nothing  ;  for  that  freight  is  the  mother 
of  wages,;  and  the  fafety  of  tlie  fliip  the  mother  of 
freight  (94).  But  if  fhe  arrives  at  a  port  of  de- 
livery, wages  are  payable  to  the  day  of  arrival,  and 
ibr  half  the  time  of  naladiug. 

Since  tlie  whole  wages  aVe  not  payable  be- 
fore the  voyage  ended  or.  compl^tetl,  contefts 
will  naturally  arife  on,the  queftion,  whether  the 
voyage  has  been  completed  or  no  ?  This  muft  de- 
pend on.  die  fpecial  words  of  the .  contrail ;  an^ 
all  that  can  generally  bc^obfei*yed  is,,-  that  the  im^- 
lading  the  fhip,.-  or  coming  to  one  or  more  ports 
of  ddivery,  doth  hot  nieceflai^ily  conclude  the 
voyage,  much  lefs  a  partigiL Unlading;  as,  in  tlie 
former  cafe,  the  feamen  may  ftill  he  wanting  to 
condiidthe  flifp  home  in  ballaft;  and  in  the 
latter,  it  cannot  be  perfe6lly  known  whether  the 
faiior  has  been  guilty  of  embezzlement  or  wafte, 
till  the  fliip  is  totally  difcharged  of  her  cargo. 

.  (93)  As  to  ftiits  for  wages,  they  ^c  on  the  fame  footing, 
•  LordRaym,  397.  632. 

(94)  The  veffel  in  that  cafe  had  two  chara£lers,  one  as  a 
privateer,  the  other  as  a  merchantman.  Confidering  her  in 
the  latter  capacity,  the  plaintiff  failed  for  the  reaforis  above 
mentioned;  and  viewing  her  in  the  former,  he  was  held  not 
to  be  entitfed  to  any  wages,  though*  he  was  fent  from  the 
ihip  before  the  capture,  as  prize-mafter,  on  board  a  prizt 
taken  in  the  courfe  of  the  voyage.  .   . 

voir.    II.  -  N  ^ 
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By  m^ny  of  the  old  ^ea  laws,  which  havie  been 
copied  on  this  point  by  an  a6l  of  the  American 
Stated^  the  failor  is  entitled  to  one-third  part  of 
his  wages  at  the  firft  port  of  delivery ;  bnt  I  have 
heard  (Irong  evidence  that  no  fuch  rule  prevails  in 
Britain . 

By  the  laws  of  the  Hanfe  Towns,  the  failor  was 
entitled  to  one-third  of  his  wages  when  he  fet  fail 
on  the  voyage,  one-third  at  the  port  of  difcharge, 
and  the  other  third  when  the  fliip  returned  home; 
and  by  the  laws  of  Oleron,  the  mailer  might  law- 
fully retain  part  of  his  wages  after  the  veffel  was 
unladen,  until  the  Ihip  was  brought  back  to  the 
p6rt  from  ^hetice  (he  came,  unkfs  he  gave  good 
fecurity  to  ferve  out  the  whole  voyage ;  and,  in 
fa6):,  in  Britifh.fhips  the  failor  always  gets  part 
of  his  wages  to  fit  him  out,  and  more  on  the  voy- 
agj^ ;  though  he  has  no  AviA  right,  I  believe,  to 
demand  any  until  the  (hip  comes  back  in  ballaft, 
or  otherwife,  to  the  port  from  whence  ihe  came*; 
and  the  laws  of  Wifbuy  feem  to  agree  with 
ours.  See  artiele  31.  And  by  the  French  ordi- 
nances  of  1681,  which  Sir  Wm.  Scott  juftly  calls 
celebrated  ordhmnve^{95),  a  feaman  hired  for  a 
voyage  muft  not  leave  the  fliip  without  a  difchdf^c 
in  writing,  till  the  voyage  is  ended,  and  the  ihip 
moored  at  the  key  and  unladed  (9<5). 

If  feamen  bargain  for  a  certain  proportion  of 
the  fliips  freight)  ini^iead  of  wages  in  money,  in 

(95)  In  his  judgment  on  theSwedlfli  conv.ojf!^  ^. 

(96)  Scdion  22t 


I    r 


Chap,  v.]    THE  ADMIRALTY,  &5C.  179 

cafe  freight  is  not  to  be  had  for  her,  when  fhp 
arrives  at  the  port  for  which  ihe  was  bound,  and 
ilje  muft  go  farther  in  qiieft  of  it,  the  feamen  muft 
go  with  her  (97).    - 

If  a  ihip  is  flopped  in  a  ftrange  country,  or  the 
mariners  be  forced  to  flop  there  for  their  freight, 
they  ihall  all  that  time  be  maintaiped  as  ufual, 
but  are  not  to  demand  extraordinary  wages;  and 
if  any  feaman  leave  the  fliip  on  account  of  her  ftay^ 
he  fliall  be  corporally  puniflied  (98").  lif  the  ihip 
be  forced  to  winter  in  a  ftrange  country,  they  are 
not,  to  get  extraordinary  wages;  ^and  if  they  en- 
deavour to  do  fo,  are  to  forfeit  half  what  they 
would  have  had  (99)> 

A  curious  queflion  was  ftarted  in  a  modern  ( 1 00) 
or  recent  cafe,  which  arofe  before  the  power  of  ran-, 
foming  was  taken  away  by  the  aft  of  parliament, 
22  Geo.  III.  ch,  25,  viz.  Whether  if  a  (hip  were  ran- 
fomed, .  and  proceeded  on  her  voyage,  the  failor$» 
would  be  entitled  to  their  wages,  and  the  owners 
bound  to  pay  them  ?  Mr.  Juftice  Duller  held,  that 
they  would  not  befo  entitled.  *'  The  ranfom," 
faid  he,  *'  is  a  new  purchafe  of  the  fiiip,  and  it  will 
deferve  great  confideration  before  it  is  deter- 
mined, that  after  a  ranfom  the  owners  fliall  b^ 
liable  to  pay  wages  for  the  time  which  elapfed 


it 
it 


<  I  • 


^97)  Wifbuy,  325. — ^(98)  Hanfe  Tawns^  article.  49, 

(9^9)  Ibid.  22. 
(100)  YiteS'V.  Hall,  i  Term  Reports,  797^ 
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before  the  capture :  no  authority  has  been  cited 
to  fupport  that  pofition,  and  the  general  rule 

« 

of  law  iSj  that  if  thcjiup  be  captured^  the  wages 
**  are  loji.  If  the  failors  be  entitled  to  wages  for 
**  the  remainder  of  the  voyage  (which*  has  not  yet 
**  been  determined),  that  right  niuft  be  founded 
purely  on  equity  ;  and  then  to  bind  the  owners 
perfonally,  it  would  be  incumbent  to  ihew  that 
the  owners  had  accepted  the  fliip;  for  if  they 
abandon  her,  the  Ihip,  as  far  as  they  are  con- 
**  cerned,  is  to  be  confidered  as  if  not  mnfomed 
*'  at  all." 

This  power  of  ranfoming  being  done  d.way  by 
22  Geo.  III.  ch.  25.  fuch  queftion  cannot  now 
occur,  unlcfs  that  aft  fliould  be  repealed. 

Though  it  is  laid  down  in  fuch  general  terms, 
that  by  the  lofs  of  the  fliip  all  the  wages  are  loft, 
this  rule,  as  I  conceive,  only  applies  in  this 
extent  to  cafes  of  total  lofs ;  for  if  part  of  the 
cargo  be  faved,  and  the  failors  have  ufed  their 
utmoft  exertions  to  fave  it,  they  ought  to  be  paid 
in  proportion  to  the  value  of  the  freight  of  the 
goods  faved. 

Thus  the  old  law  of  the  French  marine  or- 
dains, that  if  fome  part  of  the  fhip  be  preferved, 
the  feanien  fliall  be  paid  the  wages  that  are  due  to 
them  out  of  the  wreck  they  have  preferved ;  and 
if  there  be  only,  goods  faved,  the  feamen,  even 
thofe  that  are  engaged  by  the  freight,  iliall  be 
paid  their  wages  by  the  mafter  proportionably  to 
the  freight  he  receives  j  and  whatever  way  they 
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be  hired,  they  Ihall  be  over  and  above  paid  for 
the  time  they  are  employed  in  faving  the  wreck 
and  goods.  The  fame  rules  are  adopted  in  .al» 
nioft  all  marine  codes,  and,  as  I  conceive,  furnifh 
an  excellent  guide  to  us  (101). 

The  demerits  of  the  feaman  during  a  .voyage, 
and  their  confcquent  effefts,  have  been  confidered; 
I  proceed  to  review  the  privileges  to  which  tlic 
well-deferving  failor  is  entitled. 

If  he  is  difmiffed  by  the  mafter  during'  the  voy* 
age  without  fufficient  caufe,  he  is  bound  to  pay 
him  his  whole  wages,  and  defray  the  charges  of 
his  return.  But  if  a  fliip  is  forced  to  winter  in  a 
ft  range  country,  by  the  laws  of  the  Hanfe  Towns, 
failors  get  ni)  cdtm  wages. 

If  the  mafter  deviates  from  the  voyage .  con* 
trafted  for,  he  ought  to  have  the  confent.of  hi» 
mariners,  or  pay  them  what  the  major  part  ihall 
adjudge  to  be  due  for  the  change,  by  the  laws  of 
the  Hanfe  Towns,  article  24. 

By  the  Wiflniy  laws,  the  mariner,  though  diC- 
miifed  by  the  mafter  for  caufe,  if  he  compenfates 
for  his  fault,  and  the  mafter  will  not  receive  him, 
is  to  have  his  whole  wag^. 

(lOi)  The  French  marine  code,  formed  in  Louis  the 
Tourteenth's  reign,  from  which  the  above  is  quoted,  was 
fyftematical  4nd  excellent.  The  French  of  this  d:^,  who 
delight  in  annulling  every  thing  conftitutcd  in  former  days 
without  diftincSlion,  have  departed  from  it.  It  is  furprifing 
(hat  we  have  not  a  more  regular  and  detallbd  marine  eodc  of 
PUr  own, 

N  3 
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If  by  Ihipwreck,  capture,  or  other  accideftt, 
&i\ors  are  left  abroad,  they  are  to  be  fubfifted  at. 
iiinopence  per  day  by  the  governors,  minifters,  or 
Mnlruls,  and  fent  home  as  foon  as  may  be,  by  32 
George  III.  ch.  33. 

If  the  mafter  of  a  merchant  fhip,  during,  his 
being  abroad,  force  any  man  on  fliore,  or  wil- 
fully leave  him  behind  in  the  plantations  or  elfe- 
^  M'here,  or  refufe  to  bring  home  all  the  men  he 

*  carried  out,  if  able  to  return,  he  is  to  fufFer  three 

months  imprifonment,  by  H  and  12  William  III. 
ch.  7. 

.  :If  a  fliip  be  feized  for  debt,  or  for  having  con- 
ti'aband  goods  on  board,  it  has  been  held  that  the 
failors  have  a  right  to  their  wages  up  to  the  time 
.  of  feizure ;  becaufe,  though  the  voyage  was  never 
completed,  that  was  owing  to  the  act  of  the  owner, 
jindnDt  to  any  negligence  of  the  crew  (102). 
'i ;  If  a  failor  becomes  fick  during  the  voyage,  and 
is  left  on  fliore,  he  is  by  the  laws  Of  Oleron  en- 
,  tided  to  his  whole  wages,  after  deducting  what 
has  been  laid  out  for  him  ;  and  in  conformity  with 
this  rule,  in  a  late  cafe  at  law,  the  jury  gave  a 
verdift  for  the  whole  wages  to  a  failor  who  had 
been  put  on  fliore  for  a  broken  leg,  and  the  court 
refufcd  to  grant  a  new  trial  (103), 
.         -  •     • 

(102)   See  Langdale  and  'Abernethy    in  Douglas^  and 

- .,  ^ 

Virier'^s  Ab.  tit.  Mariners, 

♦    (103)  Chandler  v.  Greaves,  6  Term  Rep.  325. 
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The  law?  of  Ol^roo  (J04)  were  particularly  h\i* 
maue  ttpon  thi3  falgeQ;,  for  they  dire^  the  m^tv 
to  furniih  the  fivk  failor  put  on  ihore  with  lodging 
and  candlelighti  and  alfo  .tp  fpare  him  pqe  of  tjbie 
fliip's  boys,  or  hire  a  woman  to  attend  hinj,  and 
likewif^  tp  afford  him  fuch  diet  as  is  ufual  in  thtf 
fiup  for  men  in  health;  and  provide,  that  if  he 
(lies,  his  wages  unpaid  ihall  go  to  the  nex(  of 
kin. 

The  laws  of  Wifbuy  and  of  the  Hanfe  Towns 
agree  upcm  this  fubje6t  with  the  laws  of  Oleron ; 
but  the  ordinances  of  Charles  V.  give  to  the  next 
of  kin  but  half  the  wages,  if  the  death  was  on  the 
otitw'ard^bound  voyage ;  and  the  Spaniards  in  the 
Weft  Indies  had  a  hard  cuftom  of  giving  no  wages 
to  the  fick,  unlefs  they  got  fubftitutes. 

If  a  tnariner  be  impreifed,  he  doth  not  lofe  l)is 
wages  ( 1 05),  And  here  it  may  be  ufeful  to  raeu-* 
tion  in  what  cafes  naval  peifons  (though  not  ear 
joying  any  fpecial  proteftiop,,  fuch  af  the  w^t^ 
men  on.  the  Thames,  are  genewUy  reputed  to  have) 
are  by  ftatute  exempted  from  Ning  impreifed; 
and  this  is  where  they  are  of  the^  age  of  flfty-fiv^ 
and  under  eighteen,  and  for  the  firft  two  years  of 
their  going  to  fea;  and  if  they  are  .^preigners^ 
ferving  in  any  of  our  merchantmen  or  piivatei^r^ ; 
fmd  every  perfon  wbp,  mt  having  be|bre  ufed  (Iw 

(104)  Article  7.  ... 

(10^)  Wiggins  V.  lngkion»  z  Lor4  RaytMud)  %%S  t^  p^\A 
byl^ordPfoU, 
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feti,  'ihall  bind  bimfelf  apprentice  to  the  fea, '  for 
tln-ee  ytars  after  he  fo  binds  himfelf ;  and  to  all 
the  perfons  above  defcribed  the  lords  commiffioners 
^f  the  admiralty  are  to  gmnt  proteAions  (106). 

If  a  feaman  is  wounded  in  the  fliip's  fervice, 
he  ought  to  be  cured  at  the  expence  of  the  fliip; 
but  if  he  is  wounded  in  riots  and  quairels,  he  muft 
pay  his  own  charges,  by  all  the  old  maritime 
laws. 

By  a  celebrated  aft  of  the  20th  George  II.  a 
corporate  company  was  eftablilhed  for  the  relief 
and  fupport  of  fick,  maiined,  and  difabled  fea- 
Ti^en — and  of  the  widows  and  children  of  fuch  as 
ftall  be  killed,  flain,  or  drowned  in  the  merchants' 
fervice;  and*  long  before,  by  an  a6l  13  and  14 
Chas.  II.  ch.  11.  officers  and  feamen  wounded  in 
defending  an  Englifh  fbip,  on  petition  to  the  court 
of  admiralty  where  the  fhip  fhall  arrive,  fhall  have 
•fuch  fum  of  money  as  the  court  fliall  judge  reafon- 
ablc,  to  be  raifed  upon  the  owners. 

By  a  peculiar  privilege,  feamen  and  mariners 
are  alfo  entitled  to  difpofe  of  their  wages  and 
pcrfonal  effects,    as  before  the  ftatute  of  frauds 

<107)..       ' 

'  *  The  ppovifions  of  the  Confofeto  del  Mare,   as 

to-feanien.  deceafed^  are  extremely  M''orthy  of  ob- 

ijfiirvation- :  they  are  contained  in  the  1 25th  chap- 

(io6)  13  Geo.  II.  ch.  17. 

'  (167)^  III  England,"  by  29  Chas.  II.  ch.  3.    In  Ireland, 
by  ftatute  7  Wm,  III.  cli.  I2. 
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ten — ^^  SeMarinaro  che  fara.amal&tOy  <§•  morira 
*'  nella  nave,  debba  ejfcre  pagato  di  tut  to  il  fii4> 
^'  falarioy  Sg  ft  cifujji  akuno  parente  fuo,  a  quello 
^\fieno  date  le  cofe  di  colui,  c  fe  quello  die  morte 
^\fara^  haveffe  deito^  o  non  huvejje  detto,  Ji  a  dato 
^  *  allejiglmoli  o  alia  moglkray  ft  cmi  luijiava  quando 
* '  il  maiito  era  vivoy  c Je  la  mogliera  nonfujje  leale, 
*'  0  non  Jieffe  con  lui  quando  Ji  parti  delta  pat  nap 
*'  0  ehe  jujje  fugita^  il  pat  rone  delta  nave  Sg  fcri-- 
^'  vanoy  con  licencia  della  corte  alii  parentl piuJlrePti 
''lo  debba  dare  {IQ^y 

We  come  now  to  the  termination  of  the  voyage, 
which,  as  we  have  feen,-  is  not  completed  by  the 
unlading  of  the  cargo,  or  coming  to  a  port  of 
delivery  (unlefs  there  be  foine  fpeci^l  agreement 
to  that  purpofe)  but  by  arriving  at  the  port  from 
.whence  fhc  fet  out,  if  the  .contra<S  was  for.  the 
whole  voyage  and  not  by  the  run  or^  freight,  fij^ 
premifing  that  at  the  unlading  pprt   or  port  of 

» 

difcharge,  the  failor  is  not  to  be .  wantp^>ly  d.c- 
layed,  but.  the  ihip  ought  to  be  unladei^  witli  all 
poffiblc  difpatch  (10^),, 

(xo8)  f^  If  a  mariner  die  5211  board,  all  his  wa^es  muft  be 
^^  paid ;  and  if  he  had  any  relation  on  board,  to  him  his 
"  effeSs  are  to  be  delivered ;  and,  whether  the  dec^afed 
^<  ordered  it  or  not,  are  to  be  fent  to  his  children  and  to  his 
^^  wife,  and  if  fhe  lived  with  him  in  his  life-time  \  but  if 
<*  his  wife  was  not  loyal  to  him,  or  refufed  to  cohabit  with 
^^  him  when  or  before  he  left  home,  or  had  eloped,  the  mafter 
<^  or  clerk  of  the  fhip,  with  confent  of  the  court,  was  to  tate 
**  care  to  have  his  effefts  given  to  his  neareft-  relations**' 

(109)  Wilbuy,  article  50* 
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Still,  when  (be  >docs  arrive  at  hen  original  port, 
coutroveifies  perpetually  arife  as  to  the  remaining 
duty  of  the  feilore,  and  the  cxa6t  time  when  they 
are  entitled  to  their  difcharge,  failors  often  pre- 
tending that,   after    unloading    the    cargo    into 
lighters,  for  perhaps  miles  below  the  quay,  their 
duty  is  at  an  ^nd.     It  is  neceflary,  therefore,  that 
they  fliould  know,  that  by  the  fea  laws  it  is  for- 
bidden to  any  mariner  to  go  out  of  the  fhip  and 
leave  it,  after  the  voyage  is  done  and  the  fliip 
difcharged,   until  her  fails  are  all  in,  her  furni- 
ture taken  away,  And  /he  is  fuffidently  lightened 
of  her  ballaft  (110)  ;  by  which  I  underftand  fuffi- 
ciently  lightened  to  bring  her  up  M  the  quay,  or 
cuftom-houfe,  becaufethe  captain  certainly  has  a 
right,   if  the  tvater  be  too  ihallow  toi  allow  the 
veffd  to  fail  up,  to  put  the  cargo  in  hoys,  lightei^s^ 
or  barges;    and  yet  it  would  be  abfurd,  in  my 
humble  judgment,   to  fay  he  muft  hire  another 
cvcw  merely  to  bring  his  veflfel  up  the  river,  and 
to  talcd  down  the  rigging.     Certainly,  in  fuch  a 
cafe,  the  failors  are  not  to  be  delkyed,  by  lofing 
an  unnecefl'ary  moment  in   unloading  into  the 
barges ;  but  the  delay,  as  it  fhould  feem,   coal4 
not  be  of  more  than  a  d^y. 

The  failor's  duty  being  difcharged,  the  mafter 
is  tP  pay  liim  finally;  aud  by  ftatute  (Ul),  on  the 

(no)  Laws  of  Wifbuy,  54;  and  fee  27th  article  of  laws 
4>f  Oleron.       . 

(ill}  2  Gep.  II.  ch.  36.  made 'perpetual  by  2  Geo,  IIL 
ch.  3?.  fee.  7.    The  Confolaw  dd  M^^  iays,  in  ca(>.  i^j;^  - 
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arrival  of  any  veffel  mi  Great  Britain  from  parts 
beyond  the  feas,  the  mafter  fliall  pay  the  feamen 
their  wages,  if  demanded,  in  thirty  days  after  the 
veflel  being  entered  at  the  cuftom-houfe  (except 
•when  a  covenant  fliall  be  entei-ed  into  to  the  con- 
trary), or  at  the  time  the  faid  feamen  flialLbe  dif- 
charged,  y^hich  fliall  firft  happen  (dedufting  out 
of  the  wages  the  penalties  by  that  aft  impofed), 
under  penalty  of  paying  to  fuch  feaman  that  fliall 
be  unpaid,  twenty  fliillings  over  and  above  the 
wages  to  be  recovered ;  and  fuch  payment  of 
wages  fliall  be  good  in  law,  notwithftanding  any* 
aftioli,  bill  of  fale,  attachment,  or  incumbrance 
whatfoever.  The  fliip,  in  fa6l,  is  pledged  to  theni 
in  preference  to  any  other  creditor. 

By  the  laws  of  the  American  States,  all  wages, 
when  the  voyage  is  ended,  are  to  be  paid  in  ten 
days,  or  immediately,  if  the  veflel  is  to  deptirt 
again.  .  .  « 

Suits  for  feamens'  wages  muft  be  commenced 
Ivithin  fix  years  after  the  caufe  of  aftion  accrues 
(112), 

Sailors  in  his  majefty's  fervice  cannot  be  arrefte4' 
for  debts  under  twenty  pounds. 

^  Patroho  di  nave  e  tenuto  a  marinari,  che  del  nolo  che  li 
^'  fiira  pugato,  lui  debba  pagare.  a  detti  marin^wi,  &  fi  il  ndq 
*'  non  bafta,  lui  fe  ne  debbi  fare  impreftare,  &  fi  non  trovera 
**  chi  nc  gli  prefti,  la  nave  fi  dcbba  vendere."  And  again, 
<)i.  136.  '^  Padrone  e  tenuto  pagar  gli  falarl  alii  marinari  in 
</  quel  loco,  dove  lui  ricevera  il  nolo/' 

.  (112)  Fourth  of  Anne,  Qh,US. 
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Having  coiifidered  the  duties  and  rights  of  naval 
pcrfons,  as  far  as  they  can  be  collected  pofitiveljr 
from  our  own  maritime  law,  or  by  analogy  from 
others,  we  proceed  to  make  ibme  few  oblervations 
on  the  mod  ufual  maritime  contracts  which  aifeft 
them,  ^hofe  relative  to  freight,  charter-party,  hypo-* 
thecation,  and  average  (113)  ;  all  of  which  are,  or 
ought  to  be,  cognizable  in  the  admiralty ;  nor  do  I 
fee  how  that  court  could  retiife  to  entertain  them, 
or  proceed  on  them,  unlefs  when  prohibited. — 
Thefe  fubjefts  cannot  be  pretermitted,  though  too 
trite,  to  admit  novelty,  arfd  too  copious  to  fuffer 
within  our  compafs  much  more  than  definition  and 
general  principle. 

OF   CHARTER-PARTIES. 

.  Charter-party  (charta-partUa)  is  the  fame  in 
the  civil  law  with  an  indenture  at  the  common 
law,  and  is  with  us  ufually  applied  to  the  agree-? 
ment  made  between  owners  of  fliips  and  mer- 
chants, who  agree  to  hire  the  fliip  for  the  carriage 
of  goods,  and  to  pay  therefor  a  fum  or  confidera- 
tion,  which  is  called  freight  Our  reafons  for 
holding  that  the  breach  of  thefe  charter-parties, 
fo  that  the  penalty  be  not  demanded,  ought  to  be 
cognizable  in  the  admivalfy,  have  been  already 
given. 

(113)  The  contract  ofinfurance,  being  now  in  pra<SHce 
uniformly  and  decidedly  out  of  tlie  cognizance  of  the  5td* 
miralty,  is  not  here  confidered.       ,      •     .      . 
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If  the  mafter  enter  into  a  charter-party  for  him* 
felf  and  owners,  he  may  releafe  the  freighters,  with- 
out adviiing  with  the  owners,  otherwile  not,  though 
he  has  fubfcribed  the  charter-party  (114). 

Tlie  charter-party  ought  to  contain  the  name 
and  burthen  of  the  veffel,  the  name  of  the  mafter 
and  freighters,  the  place  and  time  of  the  lading 
and  unlading,  the  freight  (115),  the  ti^me  the 
veffel  is  to  ftay  at  the  refpe^ive  ports,  and  the 
conventions  about  demurrage,  with  penalties  on 
both  fides  for  non-performance. 

If  the  time  of  lading  and  unlading  be  not  re* 
gulated  by  the  charter-party,  it  muft  be  deter- 
mined hy  the  cuftom  of  the  port.  If  the  time  of 
the  freight  be  omitted,  it  fliall  only  commence 
from  the  day  the  fhip  fails. 

A  complete  embargo,  occafioned  by  war  or  re- 
prifals,  diffolves  the  charter-party;  a  temporary 
flopping  of  a  port  dotli  not.  • 

Bills  of  lading  differ  from  charter-parties,  in 
that  they  relate  to  part  only  of  the  cargo ;  whereas 
the  other  are  made  with  thofe  who  freight  the 
whole  /hip.  They  fhould  contain  the  quality, 
quantity,  and  mark  of  the  goods ;  the  names  of 
the  perfons  lading,  and  of  the  confignees;  the 
places  of  departure  and  unlading;  the  names  of 
the  mafter  and  fliip,  and  the  value  of  the  freight ; 

(114)  Beawe's  Lex  Mercatoria,  133.  . 

(115)  /•  /.  the  fum  to  be  paid  for  freight,  for  fometimes 
the  cargo  is  called  the  freight. 
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fhip(120);  at  prcfcnt  this  is  ufually  provided 
for  in  the  charter-party. 

If  the  merchant  delayed  the  failing  of  the  fliip 
fifteen  days  beyond  the  time  within  which  by  his 
agreement  ilie  was  to  be  laden,  he  was  to  make 
fatisfaftion  for  the  delay  (121).  In  our  modern 
charter-parties,  a  time  is  mentioned,  ufually  ten 
days. 

It  was  not  lawful  to  fell  or  mortgage  a  fliip 
let  out  to  freight,  but  it  was  lawful  to  freight  it, 
or  underlet  it  to  others  for  the  fame  voyage  (122). 

If  the  voyage  fail  by  the  a6l  of  God,  or  that 
of  an  enemy,  the  freight  was  not  loft. 

If  a  Drip  freighted  for  a  voyage  was  fent  upon 
another,  and  longer,  and  no  proteftation  againft 
it,  the  freighter  was  to  pay  but  half  the  damage 
that  might  happen  to  fuch  fliip,  in  fuch  longer 
voyage  or  voyages  (123). 

If  a  fliip  freighted  for  one  port  enter  another, 
the  mafter,  together  with  two  or  three  of  bis 
chief  mariners,  ought  to  clear  themfelves  upon 
oath,  that  it  was  by  conftraint  and  neceffity 
they  went  out  of  their  way  (124).  So  if  the 
!  voyage  be  prevented  by  embargo,  freight  was 
not  to  be  paid. 

The  mailer  might  always  retain  the  merchan- 
dize until  paid  his  freight  (125).      Whether  he 

(i2o)  Laws  of  Oleron, article  10. — (i2i)  Ibid,  article  2i. 

(i22)  Laws  of  Wifbuy,  article  lO. 

(123)  Ibid,  article  11. — —(124)  Ibid*  53. 

(125)  Ibid.  57. 
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has  finy  lien  oq  thpip  when  let  out  of  his  liands, 
Im  been  difcuffed  before  (126) ; .  and  .goods  oncci 
delivered  to  the  mafter,  were  not  attachable  ia 

his  h4p4«. 

)Let  us  now  fee  how  far  rnqdern  determinations 
agn^e^  ^rith  tbafe  anciejit  rules. 

It  is  faid,  that  by  the  law  of  Englajady  freight 
>s  D(^  p^^yajile  if  tlie  goods  are  loft  by  piracy  or 
^ipwreck)  though  the  civil  axid  marine  laws  ai'e 
otherwife.  Bright  ^Hd  Cowper,  Brownlow.  But 
ike  PouglaSi  c^.  464.  contra. 

In  cafe  of  embargo,  the  charter-party  is  dif- 
ibWed  ]ivithout  chaiges  to  either  party ;  the  mer- 
chaDt  is  to7>ay  for  unloadiog  his  gobds. 

If  a  Aiip  is  freighted  to  go  to  any  placa  tp 
load,  aod  oa  arrival  there  the  fad:or  cajognot, 
x)r  \i^iU  ftot,  put  any  thing  on  board  her,  after 
the  .mafter  h^s  ftaid  the  days  agreed  on  by  th^ 
chai:tQr-pi!^rty^  and  naade  his  regulai*  protefts,  he 
i^^aJLI  be  paid  <empty  or  full. 

WJb^n  a  ilup  is  freighted  out  and  hon^e,  thera 
is  ^Q  freight  due  till  ihe  whole  voyage  be  per^ 
fprmed,  ib  that  if  ilie  be  caft  away  comtng  hom^ 
the  freight  out wardS)  as  well  as  inwards^  is  loft; 
and  ib  19  a  v^ijiy  modem  cafe  it  was  ruled,  tb-s^t 
if  th«  charter-party  covenant  that  good$  be  de- 
livered at  one  place,  freight  caainot  be  recovered 
pro  rata  itimrisy  if  the  fliip  be  wrecked  at  ano- ' 

(126)  Sec  Smart  and  Wolf,  3  Term  Reports,  and  Dou- 
l^las,  p.  100.  Brigbtind  Cowper,  Brownlow>  part  2d, 

VOL.  !!•  9 
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ther  before  her  arrival  at  the  latter,  though 
the  defendant  accepted  the  goods  at  tlie  for- 
mer (127). 

If  one  let  his  fliip  for  a  voyage,  agreeing  to 
keep  it  in  repair  during  the  whole  time,  and  the 
Ihip  for  its  fafety  is  obliged  to  put  into  port  to  refit, 
he  bears  the  whole  expence(128). 

If  a  freighted  fliip  becomes  difabled  on   its 
voyage  accidentally,    and  without   any  fault  of 
the  mafter,  the  mailer  has  his  option  either  tq 
refit  it  (in  convenient  time)  or  to  procure  ano- 
ther Ihip  to  carry  the  goods.     If  the  freighter 
difagrees  to  this,    and   will  not   fuffer  it,     the 
mafter  fhall  yet  be  entitled  to  his  whole  freight, 
as   of   the   full    voyage.  —  And  the  mafter    (if 
in  no  fault)    is  at   all  events,    and  though  he 
neither  refits  his  own  fliip,    nor  procures  ano- 
ther,   entitled  to  freight  pro  rata  itinerisj    i.  e. 
in  proportion  to  fuch  former  part  of  the  voyage 
as  he    has    already   performed.      The   value  of 
the   goods,    or   what  they  fell  for,    or  whether 
they  were  fpoiled  or  not,    was   nothing  to  the 
mafter,    becaufe  the  freigliter  took  them  ;    and 
he  muft  take  all  ttiat  was  faved  or  none.     But 
the  mafter  had  earned  his  freight  by  earring  them. 
If  he  had  abandoned  all,  he  had  been  excufed 
freight     Thefe  rules,  laid  down  by  Lord  Mans^ 

(127)  7  Term  Reports,  p.  381. 

(128)  8  Term  Reports,  p.  509. 
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field  in  a  modera  cafe(129)y  ^vill  be  found  to 
originate  in,  and  not  materially  to  differ  from, 
thofe  of  the  ancient  maritime  laws  above  cited* 

Thefe  cafes  and  rules  refpefting  freight,  feem 
reducible  to  one  or  two  general  principles  of 
reafon.  Accordingly  as  the  mafter  or  owner  of 
the  fliip,  or  the  merchant  freighting,  incurs  the 
blame  of  mifcarrtagei  or  failure  of  undertakings 
freight  is  or  is  not  to  be  paid.  If  there  be  in 
any  cafes  an  apparent  deviation  from  this  rule, 
and  a  feeming  want  of  equity,  it  arifes  from  the 
fpecial  nature  of  the  agreement,  and  the  time, 
terms,  or  mode  for,  on^  or  in  which  the  fhip  is 
let  or  taken  to  freight  If  none  of  the  con  tracing 
parties  are  in  fault,  and  the  failure  is  occafioned 
by  an  afl;  of  government,  neither  p^rty  fuffers. 
If  by  the  afl;  of  Heaven,  or  of  an  enemy,  the 
ancient  and  modern  laws  are  faid  to  differ,  though 
I  believe  they  d^  not 

OF  HYPOTHECATION  AND    BOTTOMRY. 

Tills  contrafl;  orf^inated  with  the  Roman  law,^ 
In  the  law  de  exercitoria  aSionCy  in  the  Pande6ls, 
it  will  be  feen  that  the  mafter  might,  from  nccef- 
fity,  take  up  money  on  the  credit  of  the  fliip ; 
and  in  their  laws,  de  nautico  fcenore,  feme  fmall 
regulations  are  mentioned  on  the   fubje^i;    but 

(129)  2  Burrow,  from  887  10891.  Compare  this  witl^ 
the  laws  of  Oleron,  Article  4. 

o  2 
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bottottiry,  as  at  prefent  underftobd  and  p9a6iiM, 
is  a  cotitrai5ir  >Vhich  has  grcmn  vfp  to  iitipor^nee 
even  firtce  the  time  of  Orotiasj  who  has  given 
therefore  little  information  on  the  fuhjedt      ^ 

Bottomry  is  a  contra^  for  money  lent  upon 
the  veffel,  on  condition,  that  if  the  Aip  be  loft, . 
the  tender  lofe^  his  money ;  but  if  the  fliip  return 
in  faf^ty,  he  is  to  receive  his  principal,  and  alfo 
intereft,  even  beyond  die  legal  rate,  on  account 
of  the  extraordinary  hazard,  and  for  the  benefit 
of  commerce  (180),  'Ibe  ihafter,  as  we  have 
feen,  cannot  hypothecate  the  Ihip,  except  for 
its  own  neceifities.  and  that  abroad ;  and  the 
veffel  ilfelf  is  thereby  fubjeft  to  feizure  in  the 
court  of  admiralty  to  fatkfy  the  debt,  but  no 
one  is  perfon ally  .liable.  And  in  the  common 
Cafe  of  money  lent  on  bottomry  to  the  owner, 
the  ihip  and  tackle>  if  brought  home,  are  liable, 
as  well  as  the  perfon  of  the  borrower ;  the  latter, 
by  his  exprefs  contraft,  the  former  both  by  that 
and  the  maritime  law ;  it  has  been  already 
ftrongly  argued,  that  the  former  part  of  the 
contrail  at  leaft  ought  to  be  cognizable  in  the 
admiralty. 

Hypothecation  then  may  be  diftinguilhed  from 
bottomry;  the  former  ufually  fignifying  the 
pledging  of  the  fliip  or  cargo  by  the  mafter  abroad, 
which  binds  only  the  fliip.     The  latter,  a  con- 

(130)  See  MoUby  de  Jure  Maritimo,  361.  Mal^nc's 
Lex  Mercatoria,  book.  i.  cb.  31.  Bynkcrfhoek,  lib.  3. 
ch.  x6.  De  contra&u  qui  dkitur  bodemery. 
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worci^  both  feip  Hud  p^rfon* 

If  fcbe  uianey  be  lent  9n  the  go<?i(}&  or  cftr^ 
tt  hotie,  tbp  bonxwrer  alw^  i^*  peffowiUy.  liaW*« 
9»<)  is  iiiicl  to  take  up  mcjney  .^  r^p9^entw* 

If  tbt  money  l>e  borrowed  not  pn  tbt  fliip  ai*4 
goods^  but  00  the  mere  hi^zard  of  the  Moy;^e»  this 
^a^'epment- wa3  fometmi^s  cajkd  alft^^  bpttowry 
or  refpoudtentia, — and  fotn(etM3i^9  fgwiuS  flautir 
cum  &  ufura  maritima ;  but  this  giving  an  open- 
ing for  gaming  contjra^3,  was  curbed  by  ftatute 
19  Qea  II  ch.  37.  enading  that  all  monies  lent 
on  bottomry  or.  refpondentia,  on  veflfels  bound  t9 
or  froni  the  Eaft  Indies,,  ihould  be  e^pi'efsly  oq. 
ihip  or  cargo,  that  the  lender  was  to.  have  the 
ben(?fit  of  falvage(131),  and  that  if  the  bor- 
rower ha4  not  an  intefeft  in  the  Ihip  or  effefts^ 
equal  to  the  fum  borrowed,  he  fhpuld  ]jt  refpon- 
.  iible,  thoygh  the  fliip  were  totally  loft. 

By  the  Roman  law,  every  contr^6l;  of  the  maf- 
ter's,  not  exceeding  iiis  authority  from  the  owners^ 
bound  them  :  th^y  authorize  him  abrqad  to  hypo- 
thecate the  iliip,  but  whether  to  bind  them  if 
the  ihip  be  loft,  or  beyond  its  value,  and  that  of 
the  cargo,  has  been  a  varata  quasftio,  by  us  dif- 
cutfed  before, 

(131)  Bynkerflipek  holds  that  h?  is  ^o  in  <ivery  c^^fe,  ai^d 
that  the  lender  cannot'  fuffer  if  the  vpyage  be  chang^,  any 
mor^  than  an  iiifurjer  \  other wil^  his  idSa,  <ontinitiQ$  to  thci 
very  li^ft  pgrt, 

o  3 
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'  It  is  faid  in  Juftin  v.  Ballam,  S  Lord  Raymond, 
805,  that  every  contra^  of  the  mailer  is  an  im- 
plied hypothecation  of  the  ihip  by  the  maritime 
law.  In  what  maritime  law  is  this  faid  ?  It  was 
not  in  the  Roman  law.  It  produced  indeed  a  liea 
by  that  law,  and  a  priority  to  other  creditors, 
but  that  lien  was  enforced  by  the  aBie  in  fa&um, 
and  was  very  different  from  an  hypothecation,  for 
which  the  redrefs  was  by  the  aBio  hypotliccaria. 

Average  is  a  word  of  ambiguous  (ignification, 
fometimes  meaning  the  damage  incurred  for  the 
f^fety  of  the  fliip  and  cargo;  fometimes  the 
contribution  made  to  repair  that  damage.  It  is 
TOoft  commonly  taken  for  that  contribution  which 
merchants  and  others  do  proportion  ably  make 
towards  th^ir  lofles  who  have  their  goods  caft 
into  the  fea  for  the  fafeguard  of  the  ihip|  61;  of 
the  goods  and  lives  of  them  in  the  fliipjj  in  time 
'pftempeft(lS3).    \  - 

It  is  either    general  or   particular.      General 

.  average  is  for  a  lofs  incurred,  towards  whiph  the 
whole  copcern  is  boiind  to  contribute  pro  rata, 
becaufe  it  was  undergone  for  the  general  benefit 
and  prefervation  of  the  whole.  Simple  or  par- 
ticular  average,  means  damage  incurred  by,  or 
for,    one  part  of  the  concern,    which  that  part 

,  inuft  bear  alone ;  fo  that  in  fa6{;,  it  is  no  average 

*      r 

(132J  Mplloy,  book  2.  ch.  6. '      ' 
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at  all,    though    the  expreffion   be  in    familiar 
life  (133). 

'  The  great  principle  of  average,  or  which  de- 
teroiines  whether  parties  fliall  contribute  or  not^ 
is  the  lofs  having  been  fuffered,  or  the  a6l  done 
voluntarily,  for  the  benefit  of  the  property  of  the 
contributors.  It  is  not  their  confent,  for  goods 
may  be  thrown  overboard  againil  their  confent, 
if  the  majority  of  the  ihariners  or  perfons  on 
board  think  it  neceffary  ;  though  it  is  at  the  peril 
of  thofe  who  do  fo,  if  the  neceffity  be  afterwards 
difproved  ;  nor  is  it  every  lofs,  for  if  mails  or 
yards  be  deftroyed  by  the  force  of  a  tempeft,  arid 
not  voluntarily  cut  away  to  prevent  danger,  there 
is  no  contribution  for  the  repairs  of  the  iliip; 
upon  this  ground  it  has  been  determined  with 
fome  fubtlety,  that  when  the  cable  was  cut  to 
fave  the  ihip,  there  was  no  contribution  for  the 
anchor  loft,  the  will  not  having  extended  thereto; 
and  it  has  been  difputed  whether,  wheu  a  ihip 
was  voluntarily  run  affaore  and  loft,  but  the  cargo 
faved,  it  ihould  contribute,  becaufe  the  rule^  wcs, 
that  no  contribution  took  place  when  the  fltiip 
was  loft;  but  it  was  traly  held  that  the  rule 
would  be  abfurdly  applied  to  a  cafe  where  the 
ihip  was  grounded  purpofely  to  fave  the  mer-^ 
'  chairdize, '  and  that  with  fuccefs. 

In  illuftration  of  the  f^me  principle,    let  me 

(133)  2  Robitiron,  p.  293, 
0  4 
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add,  tkatrit  has  beea  held^  thit  where' a  Ha^.  has 

• 

been  drivea  on  fliore  by  a  tempeft,  and  the  cargo 
faved^  it  fliall  not  contribute  to  the  lofs  of  the 
owner  of  the  Hiip,  for  the  iliip  was  not  expofed 
to  the  danger  voluutt!rily  for  the  behefit  of  the 
cargo ;  and  on  the  other  hand,  when  tne  cargo 
put  into  lighters  (the  £hip  not  having  depth  of 
water  to  come  higher  up  the  river)  has  been  loft, 
the  fliip  doth  not  contribute,  for  its  benefit  was 
not  in  contemplation  in  the  unloading  into  the 
lighters. 

Other  cafes  occur  of  more  difficulty,  e.  ^.  if 
!the  neceffity  of  throwing  goods  overboard  arifes 
from  the  mariners'  mifcondudi  in  the  manner  of 
loading  the  iliip ;  here  the  better  opinion  feems 
.to  be,  that  if  the  mariner  be  folvent,  he  fliall 
pay  the  damages;  if  not,  though  he  alon^  was 
the  offender,  yet,  as  when  the  danger  occurred,- 
all  were  the  benefited  by  the  jaQu^  all  fhall  con- 
tribute/ 

'..  Contributioii'  is  not  confined  to  tlie  iuilance 
of  goods  thrown  overboard.  It  may  extend 
itftlf  td  TOany  other  cafefe,  e.  g.  if  a  fhip  be 
ranfomed,  where  ranfomsare  legal,  all  the  owners 
t>f  fhip  and  goods  contribute,  for  it  is  fbi*  the 
•benefit  of  tb^  all. 

Our  next  confiderations  are,^'  in  cafes"!  where 
c©ntributibn  is  proper,  who  fhall  contribute,  what 
Ihall  contribute,  and  how  the  goods  loft  are  to  bo 
eftimated?  :  ..wi  u      ...  ^  ,,  j^ 
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■     Allperfbns(134),  liff  whofe  benefit  tlieria-.Tras 

d6tie,  the  fi-eigh'ters;  the' mailer,  the  owners,  tMe 

failors;   tile   padengert,    ihuft  cootfibute:      The 

^ikilbrsohly  ate  fetllatifed,  by  the  old  inaritie  laws, 

a  Certain  Inttle  ptcUllUm' free' from  C(yT\tii\mtion.' 

All  things  tti'iKe-fliip,*  except  the  viAuainng 

aind  brovifidiis  of  the^fliip,  arid  the  bodied  of  the 

men  (unlefs  fervants)  inuft  beam  pfoportiohaMe 

(hare  hi  the  Contribution.     Dobbts  were  formerly 

held,  whether  tnoheV  and  jev/els  contributed,  but 

they  are  now  certkiniy  includcfd^nl  the' gciicTal 
'  rule:  '••.;'        \f  -     ■   ^  -  -  ^\ 

The  goods ,  Ikved  und  loft  are  th  bfe  effimated 
according  as  the'gbodlr  fa ved  were  fold,  freight 
and.  all  nec^flary  charges  being  firft  diedufted, 
and  then  a  proportionable  value  is  to  be  cbtt- 
'  tribiited  by  the  goods  faved. 
•  The  matter  ought  not  to  deliver  the  goods  till 
the  bohtribution  is  fettled,  they  being  tacitly 
pledged,  as  they  are  for  the  fteiglit  ( 1 35), ' 

LAW  OF  TdnTSs 

If  a  wrong  be  done  to  the  perfon  civiliter  upoa 

the-feas,  though  the  cafe  of  Le  Caux  -and  Eden 

,  ^elated  to  the  prize  court,  yet^  as  has  been  before 

obfervedj  the  reafoning  therein  appears,  to  me. to 

apply  to  the  inftance  court,  and  to .  iliew  that  in 

4 

( 1(34}  BjrnkerflBLoek,  Q^se.  Juris  ptivati.  cap*  24*  MqIIoj, 
jKK>k  a.  xkf:  <(;  fee. . ^,4.  ,  . 

(135)  M0II07,  paffim,, 


1   ^-  .  II        !'-.'<'. 
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ft^j  fucb  cafe  redref»  may  be  had  in  the  ad* 
n^ralty ;  the  damages  to  be  aifefied  by  the  regi* 
iirar  in  the  manner  pointed  out  by  that  cafe* 

If  the  injury  was  done  to  the  property  upon 
the  feasy  (for  in  the  cafe  of  torts  I  admit  that 
locality  not  only  is^  but  ought  to  be,  the  criterion 
of  jurifdidion) ;  in  like  manner  remedy  is  pro* 
perly  bad  in  the  admiralty. 

In  the  former  cafe,  theperfon  is  an;efted ;  in 
the  latter  f;i)€  iliip,  by  the  mere  common  procefs 
of  the  Roman  law  in  rem  C 1 36). 

The  pofitions  which  I  have  here    laid  down 

;  fcem  Xo  me  ^to  be  fully  confinped  by  the  follow* 

,  ing  opinions  (qoming  frpm  a  very  high  authority 

indeed)?,  as  indeed  they  are   by  common  prac- 

tice-    • 

In  the  reign  of  King  Cliarles  11.  France  being 
'  at  i^^ar  with  Holland,  a  Dutch  caper  feized  two 
Englifh  ihips,  robbed  them,  of  their  cargoes, 
alleging  them  to  be  French,  and  put  the  crews 
to  the  torture;  though  by  the  law  of  nations, 
free  ihips  do  not  make  free  goods;  yet  by  an 
exprefs  treaty  with  Holland  at  that  time,  French 
goods  in  Englifli  bottoms  were  not  fefzable:'  ; 

In  a  letter  from  Sir  L.  Jenkins  to  the  lofiis 
of  the  admiralty,  Vol.11,  p.  774.  whohad'con- 
fulted  him  on  this  affair;    he  fays,    the  owners 

(136)  In  cafes  of  collifion,  the  perfoij  is  not  arretted. 
Doth  norfcis  iBbew  again  that' the  arreft  of  the  iiiftftir  or 
owner  for  feamcns  wages  muft  be  on  their  pAfoiiaP  t?6h- 

traa?  '.  '   .\  •    '^  (:L'' 
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and  maders  of  tbefe  Englifh  veflels  have  a  good 
SL&ion  of  fpoil  and  damage,  as  we  term  it ; .  nor 
do  I  know  that  this  a£iion  can  he  any  where 
but  before  your  lordfliips  in  the*  court  of  ad-^ 
miralty,'  where  the  merchants  and  owners  are 
to  proceed  by  procefs,  in  order  to  be  repaired, 
againft  the  fliip  and  the  commander;  the  mer* 
chants  for  the  lofs  of  their  goods,  the  owners 
for  the  ihip's  lols  of  tiinev-aifd  being  forced  ciut 
of  Its  courfe.         -  ' ' 

As  to  puniming  the  captain  for  his  threats^ 
and  his  officers  for  torturing  the  pilot,  the  way 
is'  at  the  admiralty  feifions  of  oyer  and  ter- 
miner. • 

In  the  mean  time  the  xm^n  may  be  committed 
to  the  Marjhalfea^  and  the  Ihips  continue  UT^dj^ 
mrefi. 

In  another  place  \\b  declares,  that  an  adton 
of  trover  for  a  tort  at  fea,  is  .'au  inVafion  of  the 
Tights  of  the  admiralty  ( 1 S7).       j 

Of.  torts  or  injuries  done  to  things,    that  <tf 

moil  freqnerit  occurrence  Jo  naval  afiairs,  is  the 

ran ning  foul  of  one  fhip  againfl  another,  or  the 

impinging  upon  an  anchor,  or  other  injurious  im* 

-pediment  negligently  left  in  the  way. 

This  may  either  happen  where  two  iliips  arc 
-trio  near  each  other  jn  port,  or  where  one  is  at 

(137)  The  Marfhalfea  then  appears  the  proper  pri^n ; 
andanrreft  of  thcflup  the  proper  pipcefs,  wheA  aAing^avi-4 
liter^  2  vol.  777. 

> 
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dmcboir,  the  btfier  under  fail ;  or  ii4i6re  both  m 
fa?iiing  firike  togi^her. 

The  Roman  Jaw  ordained,  that  ;if  tbe^!  injury 
happened  by  accident,  and  without'  the.  fault'  of 
tBithev  party,  that  it  was  to  be  confidercd  •  as  the 
decree  of  fate,  quietly  to  be  fukiaitted'to  by  the 
fufferer,  without  his  being  entitle<}'  to  any  repaid- 
lion ;  but  if  the  party  occafioning:  thi^  accidtot 
Mras  in  fault,  he  was  to  make  fall  reftatutioti  and 
reparation  to  the  injured  (138).  :/     •    «> 

The  laws  of  Wifbuy^:  which  aie  p|irti>caUirly 
regarded  and  followed  in  Ilollaiid  (199),  'xtcfim 
matters  of  fhips  to  £aften  buoys  to  their  anaboo^  (» 
pain  of  pay  ing  for  all  damage  that  may  happen  jOroiW 
the  want  of  them  ;  and  ordain,  tiiatifta)<hip. iin- 
"der  fail  doth  damage  to  another^  t})e  tiainegeriyi 
to  be  borne  by  the  fliip  that  did  it,  unle&  her 
martnens  fWear  they  could  not  help  it;  and  thei) 
to  be  bwne  by  each  equally  (140)..       .  iTr  >  »   :^ 

By  another  article  of  the  ianio;  laivsxof  l^if- 
^uy  ( i4 1 ),  iff  tV'o  fliips  ftri^ke  againft  one  another, 
lihd  receive  dabage,  the  lofelhall  be^hor9p»eiK[ttalIy 
iietween*  tbemv    unlefe   th«  men   oil*  ibq^r^Smmc 

'        '•  *       1^'''         I'll 

(138)  See  the  A4ufliaA.  law,  and  Bynkerihtek's.CcBii^ 

*'  (^39^)  Qi^kus  norkrei  utimur^  vt  Romihii  kgityyi^  Rhf-^ 
liiis,  fays  Bynkerilioek. 

;    (l4p)3Afitfctei  29,51  and  7I'.  .  .  r  -  ,        ,      , 

-(14!)  A^tkies;  50  ^'67>  :  S«e  a  remteiaaUc  oafc  of 

Briggs  «,  the  P«rfeverancc  in  the  Appendi^^^ ;    <  .      ,"  \ 
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oF  them  did  it  oh  purpofe  ;ia  which  cafe' that 
ihip  ihall  pay  all  the  damage.  And.  if  two  fliips 
ibike  againil  one  another  (I  liippofe  it  ii  liene 
meant  by  iiccident)  and  one  of  them  unfortu- 
nately periflies,  the  merchandii!:e  that  is  loft  out 
of  both  of  them  ihall  be  vallicd  and  paid  for  pro 
rata  by  both  owners,  and  the  damage  of  *the 
fliips  fhall  alfo  be  anfwered  for  hy  both,  accord^ 
ittg  to  their  value. 

This  fubjefik  has  been  very  accurately  and 
minutely  confidered  by  Bynkerlhoek,  and  the 
purport  of  his  obfervations,  which  fcem  to  me 
worthy  of  being  here  inferted,  is  as  fol- 
lows (142): 

Where  the  damage  was  done  by  defign,  'the 
Roman  law  is  followed,  but  the  mercantile  world 
M^as  not  reconciled  to  the  idea,  that  where  it 
happens  by  accident,  the  doer  of  it  fliould  be 
pcrfe6lly  free  from  the  obligation  of  making  fome 
payment  or  retribution,  becaufe  if  fo,  it  would 
always  be  imputed  to  accident,  and  it  would  often 
be  extremely  difficult  to  prove  the  contrary  ;  on 
the  other  hand,  if  the  principles  of  the  noxal 
aftion  of  the  Romans,  and  of  the  aftion  i\^  pan-, 
perie  were  here  applied,  viz.  that  the  thing  which 
was  the  immediate  caufe  or  inftrument  of  damage, 
fhould  be  given  up,  or  otherwife  the  whole  damage 
faid,  it  would  be  too  fevere  a  rule  to  be  applied, 

(142)  Quaeftiones  juris  privati^  from  the  i8th  to  the  23d 
chapter  inclufivc.  He  himfelf  fays,  the  law  on  the  fubjeft 
much  wanted  an  interpreter,*^ 
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if  the  cafe  really  happened  by  accident  and  mis- 
fort:une :  they  therefore  chofe  a  middle  courfe.  In 
cafe  of  accident,  the  lofs  \vas  to  be  divided  be* 
tween  both  parties,  in  equal  proportions ;  in  cafe 
of  wilful  fault  or  negligence^  the  guilty  perfoo 
was  to  pay  the  whole. 

In  cafe  of  accident,  however,  the  party  may, 

«.if  he  pleafes,  relinquiih  the  veflel  from  which  the 

mifchief  proceeded,  with  analogy  to  the  Roman 

adions  above-mentioned,  and  that  of  damnum  ab 

iedibus  ruinofis  datum. 

In  this  cafe  of  accident  (though  by  the  Roman 
law,  if  there  be  a  number  of  owners,  the  aft  of 
the  mailer  makes  each  of  them  liable  in  folidumj 
or  for  the  whole)  each  owner  is  only  liable  to 
contribute  in  proportion  to  his  iliare,  for  that 
rule  of  the  Roman  law  applies  only  to  ads  which 
the  mailer  is  authorized  to  do ;  and  Bynkerflioek 
humoroufly  obferves,  "he  is  not  authorized  or 
"  inftru6led  to  run  down  fliips." 

If  the  injury  has  happened  through  fault,  and 
that  the  fault  of  the  fufterer,  e,  g.  by  not  carry- 
ing lights  at  night,  he  plainly  gets  no  reparation. 
If  by  the  fault  of  the  other,  he  pays  the  whole 
damage ;  but  Bynkerfhoek  imagines  that  the 
niafter  of  the  fliip  only  is  liable,  it  being  an  aft 
not  authorized  by  the  owners ;  and  this  may  fo 
far  be  true,  that  the  owners  iliall  not  be  liable 
beyond  the  value  of  the  Qiip(143). 

(143)  The  principle  followed  an  the  continent,  and  that 
of  the  civil  law,  is,  that  abandoning  the  fhip  in  fuch  a  cafei 
doth  not  difcharge  the  wrong  doer* 
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Thefe  dadrines,  adopted  by  the  great  Dutch 
juriftsy  are  certainly  guides  in  our  cpurta.  The 
various  cafes  of  fuch  damage,  as  one  ihip  may 
be  at  anchor,  or  both  under  way,  &c  are  well 
put  in  Roccus. 

The  laws  of  Oleton  iky,  that  if  a  vefTel  moored 
and  lying  at  anchor  be  firuck  by  another  veilel 
under  ikil,  the  damage  ihall  be  in  common,  be- 
caufe  old  decayed  veflels  have  fometimes  been  pur- 
pofely  put  in  the  way  of  better ;  and  i£  in  harbour, 
where  there  is  little  water,  the  anchor  of  one 
lies  dry,  the  other  may  remove  it,  and  the  paitjr 
preventing  him  muil  aufwer  the  damage;  9,nd 
every  ihip  not  having  a  buoy  to  the  anchor,  is 
liable  for  any  damage  happening  thereby-  Ar- 
ticles 14  and  15. 


(     208     ) 
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ON  THE  JURISDICTION  OF  THE  PRIZE  COURT, 

TH  I  N  G  S  taken  on  the  high  feas,  jure  beUi, 
•ut  of  the  hands  of  the  enemy,  are  things  of 
prize  ( 1 ) ;  and  all  queftions  of  pri2e  at  fea  belong 
txdufiody  to  the  admiralty  jnrifdiftion  (2). 

In  matters  of  prize,,  the  rule  which  the  civilian 
fo  much^  fo  juftly,  but  fo  unfucccfsfully,  laboured 
to  eftablifh  in  the  inftance  court,  is  univerfally 
confefi'ed  and  admitted  ;  that  the  jurifdiftion  de- 
pends not  on  locality,  but  on  the  fubje6l  matter, 
which  is  governed  by  the  jus  belli,  and  not  by 
the  rules  of  the  common  law  (3).  Thejurifdic- 
tion  too  is  eixlujive.  A  thing  done  upon  the 
high  feas,  unconnected  with  prize,  doth  not  ex- 
clude the  jurifdi6lion  of  the  common  law :  for  in- 
ftance, for  the  feizing,  {topping,  or  taking  a  fhip, 
not  as  prize,  an  adion  will  lie ;  but  for  taking  as 
prize,  no  aftion  will  lie.  The  nature  of  the  quef- 
tion  excludes  not  the  locality  (4). 

(i)  I  Robinfon,  283.  (4)  Douglas,  572  to  591. 

(3)  Douglas,  586.  (4)  Douglas,  592. 
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The  hiftoiy  of  the  prize  court  has  been  deduced 
With  great  learning  by  Lord  Mansfield,  in  the 
caufe  of  Lindo  v.  Rodney.  Yet  I  own,  it  doth 
not  appear  to  me-  that  the  laborious  refearch  of 
that  fuper*eminent  judge  has  removed  all  ob- 
fcurity  from  the  fubjeft.  That  great  man,  indeed, 
obferves  himfelf,  that  his  refearches  could  not  be 
extended  to  any  high  antiquity ;  that  there  were 
no  prize-a6l  books  further  back  than  the  year 
1641 — no  fentences  further  back  than  1^48 — and 
that,  down  to  1 69O,  the  records  are  in  confufion, 
illegible,  and  without  an  index. 

He  obferves,  that  the  jurifdi6lion  in  matters  of 
prize  (whether  coeval  with  the  court  of  admiralty, 
or,  which  is  more  probable,  of  a  later  date  beyond 
time  of  memory)  is  quite  diftin6t  from  the  ordi- 
nary jurifdiftion  of  the  court  of  admiralty,  though 
exercifed  by  the  fame  perfon;  and  that,  in  the 
ordinary  commiffion  under  the  great  feal,  there  is 
no  mention  of  prize. 

That  to  conftitute  the  prize  authority,  or  to  call 
it  forth,  in  every  war  a  commiffion  under  the 
great  feal  iffues'to  the  lord  high  admiral,  to  will 
and  require,  and  authorife  the  court  of  admiralty, 
and  the  lieutenant  and  judge  of  the  faid  court, 
and  his  furrogates,  to  proceed  upon  all  captures, 
feizures,  prizes,  and  reprifals,  of  all  ihips  and  goods 
that  are  or  ftall  be  taken,  and  to  hear  and  deter- 
mine according  to  the  courfc  of  the  admiralty  an^ 
the  law  of  ftatibns. 


V.  *  ;      v» 


VOL.  II. 
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That  the  monition  and  other  proceedings,  after 
reciting  his  titles,  add  emphatically,  *'  and  alfo  to 
^'  hear  and  determine  all  and  all  manner  of  caufes 
'^and  complaints,  as  to  ihips  and  goqds  feized 
'^  and  taken  as  ipr'izc,  Jpecially  cotiftituted  and  ap- 
''pointed/' 

That  the  M^iole  fyftem  of  litigation,  proceeding, 
a^nd  jurifprudence,  in  the  prize  court,  is  peculiar 
to  itfelf;  and  it  is  no  more  like  to  the  admiralty^ 
(i.  e.  to  the  inilance  court)  than  to  any  court  in 
Weftminfler  hall.  The  inftance  court  is  governed 
by  the  civil  law,  the  laws  of  Olcron,  and  the 
cuftoms  of  the  admiralty,  modified  by  ftatute  law. 
The  prize  court  is  to  hear  and  determine  accord* 
ing  to  the  courfip  of  the  admiralty  and  the  law  of 
nations. 

That  the  end  of  a  prize  court  is  to  fufpend  the 
property  till  condemnation ;  to  punifh  every  fort 
of  mifbehaviour  in  the  captors;  to  reftore  inftantly 
"celis  leva t is  if,  upon  the  moft  fummary  examina- 
tion, there  do  not  appear  fufficient  ground — ^to  con- 
demn finally,  if  the  goods  really  are  prize,  again  ft 
every  body,  giving  every  body  a  fair  opportunity 
of  being  heard.  A  captor  may  apd  muft  force 
every  body  interefted  to  defend,  and  every  perfon 
intereftcd  may  force  him  to  proceed  to  condemn 
without  delay. 

That  thefe  views  cannot  be  anfwered  in  any 
court  of  Weftminfter  hall,  ajad  therefore  they  have^, 
never  attempted  to  take  cognisance  of  tU^  queftion, 
prize  or  no  prize^  not  from  the  locality  or  the  a(S 
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being  done  at  fea,  fince  for  feizing  a  fliip  at  fea 
not  as  prue  an  a6tioQ  will  lie,  but  from  their  in* 
competence  to  embrace  thjc  whole  of  the  fiibjed.— 
Douglas,  59S* 

All  this  i&  clear ;  but  when  the  illuftrious  judge 
exprefles  his  doubt  whether  the  jurifdi£iion  in 
matters  of  prize  be  coeval  with  the  court  of  ad- 
miralty (5\  oXf  which  is  more  probable,  of  a  later 
iniiitution  bej/^pnd  the  time  of  memory — when  he 
doth  not  inform^  us  at  what  time  a  prize  commif- 
iion  diftinf);  was  firft  granted — arid  when  he  ufes 
the  ambiguous  expreflion,  that  it  is  granted  to 
confiiiuU  this  authority,  or  to  call  it  forth  (6), 
thereby  intimating  a  doubt  whether  it  be  not  al- 
ways, at  lead  latently,  inherent ;  and  leaying  us 
at  a  lofs  to  know  whether  it  could  or  could  not 
be  granted  to  any  other  perfon  (7) — and  when  he 

(5)  Thefe  are  his  words;  he  doth  not  iay  the  inflame 
court,  but  feems  to  diftinguifh  the  court  of  admiralty  from 
the  court  of  prize, 

(6)  The  words  of  Sir  James  Marriott  upon  this  fubjoiSt 
are  remarkably,  if  not  ftudioufly,  ambiguous.—"  It  is  fingu- 
**  lar/*  faith  he,  "  that  in  the  patent  of  the  judge  of  the 
**  admiralty,  no  particular  jurifdi£lion  of  prize  is  exprefsly 
**  given.** 

I  have  feen  an  opinion  of  Sir  W.  Wynne,  that  though  the 
admiraky  of  Scodand  has  no  fpecial  prize  commiffion,  yet  it 
hath  cognizance  of  prize  caufes  under  its  general  com^ 
miffion.  Sed  qusere,  if  it  be  like  other  general  admiralty 
oommiffions  i 

(7)  Douglas,  595^ 
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afterirards  fays,  "  fmce  Queen  Elizabeth^s  reign, 
the  judge  of  the  admiralty,  either  by  an  inherent 
power,  or  by  the  king's  commiffion,  or  both,  has 
folely  exercifed  prize  joi-ifdiftion"— it  feems  pretty 
evident,  that  this  great  luminary  of  the  profeflion 
was  not  able,  on  this  occafion,  to  imbibe  or  to 
diffufe  clear  and  fatisfaftory  light 

Without  pretending  to  decide  whether  the  ad- 
miral hath  a  right  exclufively  to  clattti  the  prize 
commiffion  whenever  it  doth  iffue  (8),  though  the 
words  of  the  monition  above  recited  would  feem 
to  fhew  he  has  not  (9),  I  ftrongly  fufpe€i;  that, 
before  the  laft  century,  he  did  exercife  a  jurif* 
didion  over  prize  without  any  fpecial  or  diftin£i 
commiffion ;  and  certain  it  is,  before  Britain  had 
a  regular  or  royal  navy,  that  the  admiral,  as  we 
have  fcen  in  the  chapter. of  droits,  was  entitled  to 
a  very  confiderable  (hare  of  prize  ihips  or  .cargoes 
taken  ^  befides,  no  prize  commiffion  having  ilTued, 
as  far  as  appears,  in  ancient  times,  how  could  he 
have  then  exercifed  the  authority,  unlefs  it  was 
confidered  as  inherent  ? 

Such  being  the  nature  and  origin  of  the  pfize 
court,  I  next  proceed  to  the  extent  of  its  jurif- 
diftion  as  defcribed  by  Sir  William  BJackftone. 

(8)  Such  a  claim  hatl)  been  very  ftrongly  urged  by  the 
admiral^  court  in  Ireland,  where,  indeed,  it  was  iniifted 
that  ^e  ordinary  coomiffion  included  prize, 

(9)  For  thofe  words  are,  fpecialfy  c^nJliMed  and 
pointed. 
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'*  In  cafes,'*  feyslie,  **of  pmcs,  in  time  of  war 
**  between  our  own  nation  and  another,  or  bett^een 
'*  tzco  of  her  nations^  which  are  taken  at  fea,  and 
*'  brought  into  our  ports,  the  courts  ofadmiraltjf 
"  have  an  undifturbed  and  exclafive  jurifdiftioi^ 
**  to  determine  the  lame  according  to  the  Jaw  of 
*  *  nations. " 

On  every  part  of  this  definitioti  or  description  i% 
will  \fQ  neceffaryto  obferve,  becaufe  in  every  part 
of  it  the  learned  commentator's  wor<fe  feeiu  to  be 
either  erroneous  or  unguarded. 

The  firft  part,  which  fays  that  the.  jurifdidipn 
of  which  he  fpeaks  extends  to  prizes  between  ouy 
own  nation,  and  another,  leaves  us  at  a  lofe  t(f 
know  whether  he  includes  queftions  as  to  capture* 
by  tlje  enemy,  where  tber^  l^s  been  no  recapture^ 
which  has  been,  though  I  think  unreafonably, 
doubted.  The  ground  of  this  doubt  was,  that  we 
iiever  can  confider  a  capture  by  the  enemy,  even 
followed  by  a  coAdemnation  in  their  courts,  ^ 
binding  upoi;i  us-^^as  legal  prize— or  as  altering  the 
property.  This  I  conceive  to  be  manifeftly  faife» 
though  it  was  once,  to  my  furprize,  ftrenuoufly 
urged  in  a  court  of  juftice.  Suppofe  a  fliip  taken 
by  the  enemy,  and  regularly  condemned  in  their 
courts,  fliould,  without  recapture,  by  fome  accident 
or  ftrefs  of  weather,  come  into  our  ports;  flxe 
would,  I.  conceive,  become  a  droit  of  admiralty, 
Suppofe  ilie  had  been  purcb^ied  by  a  neuti-al, 
which  pufcbafe^  |ln|gland  allo^  though  Fi^^nq^ 
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doth  not  (10),  and  that  the  queftion  was,  whether 
there  had  been  a  legal  fentence  of  condemnation 
to  alter  the  property  in  a  fiiit  or  claim  made  by 
the  former  Britilh  owner;  furely  the  fuit  would 
be  not  in  the  inftance  court,  nor  by  afiion  at 
law,  but  in  the  prize  court,  the  veffel  having  been 
taken  as  prize^  whether  (he  had  become  legal  prize, 
and  the  property  been  altered  or  not  (l  l). 

Our  law  on  this  fubjeft  mud  have  been  the 
fame  with  that  of  other  nations ;  and  Sir  Leoline 
Jenkins  obferves  in  his  time,  that  the  parliament 
of  Paris  had  determined,  that  fhips  are  not  re- 
coverable jw/^  po/iliminii,  when  they  happen  to  re- 
turn from  an  enemy's  poffeflion  to  their  own 
country ;  and  that  the  laws  of  Spain  and  Venice 
allowed  the  property  to  be  altered  even  in  the 
hands  of  pirates. 

(lo)  I  Robinfon>  p.  i24.-^he  ca(b  of  the  Velvaart,  and 
of  the  Juffrow  Anna,  both  in  the  prize  court. 

(ii)  I  have  been  more  particular  on  this  fubje£b,  becaufe 
an  extrs^ordinary  idea  was  introduced  in  Ireland  more  than 
once,  VIZ.  that  a  queftion  between  the  neutral  purchafer  of 
a  ihip  taken  by  th^  FrencKi  under  an  illegal  fentence  of 
^ond^n^nadon  in  Norway,  and  the  former  owner  (where 
jthe  ibip  w?^s  fent  on  a  voyage  to  Qilr  ports  by  the  pur- 
chafer) was  not  a  prize  <|ueftion,  but  cognizable  only  at 
law,  or  in  the  inftance  court  of  admiralty.  The  cafe  of 
the  Perfcverance,  2  Robinfon,  239,  which  was  in  the  prize 
court,  is  direftly  in  point.  In  that  of  the  Flad  Oyen  there 
"was  a  recs^ture.  But-the  cafe  ctf  the  Kicrlighetl,  3  Rob. 
Rep.  is  decifiv^.  r 
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The  next  pofition  of  Judge  Blackftone,  that  the 
jurifdiftion  of  the  prize  court  esrtends  to  queiHons 
of  prize  between  two  other  nations,  is,  as  I  appre* 
hend,  abfolutely  falfe,  if  the  learned  writer  meant> 
as  his  words  feem  to  import,  that  this  is,  while  thoft 
two  other  nations  are  at  war,  and  we  at  peace.  It 
never  can  be  fuppofed,  or  prefumcd,  that  a  neutral 
government  will  fo  far  depart  from  the  duties  of 
neutrality,  as  to  permit  the  condemnation  of  the 
property  of  one  belligerent  to  another,  which  would 
be  a  direft  and  avowed  act  of  hoftility.  I  will 
not  fay  whether  fuch  a  condemnation  would  alter 
the  property,  but  it  would  be  an  implied  de* 
claration  of  war.  When,  tl^erefore,  we  read  of 
condemnations  in  the  ports  of  a  third  power  being 
held  to  be  valid,  we  fliall  find  it  was  when  that 
third  power  was  alfo  at  war  wnth  the  nation  of  the 
captured,  and  linked  in  alliance  with  the  captors, 
and  not  when  it  was  perfefclly  neutral  And  fuch 
was  the  late  cafe  of  the  Chriftopher,  in  the  fecond 
volume  of  Dr.  Robinfon's  Reports  (12). 

So  far  from  the  neutral  having  any  fuch  right, 
confiftent  with  a  ftate  of  peao^  ^  condemning 
the  property  of  one  belligerent  power  to  another, 

(12)  It  is,  however,  laid  down  generally,  that  according 
to  the  law  •(  nations,  prizes  may  be  brought  into  neutral 
ports  to  fell  them,  by  Bynkerlhoek,  lib.  i.  ch.  15.  Vattell, 
book  iii.  ch.  7.  fee.  1 32;  and  this  opinion  feems  to  be 
adopted  by  an  able  man,  Dr.  Kent,  now  profeiTor  of  law 
in  Columbia  College  in  America,  in  feme  diflerutions  in 
my  polTeiEon, 
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it  was  formerly  doubted  whether  it  was  not  obliged 
})y  its  amity  with  the  captured  (even  where  the 
ihip  was  not  taken  within  their  dominion^  but 
only  brought  in),  to  ^efcue  him  and  his  property 
from  the  power  and  force  of  the  enemy,  and  jur^s 
poftliminii  to  compel  reftitution.  This  queftion 
was  put  by  his  majefty  King  Charles  II.  to  his 
judge  of  the  admiralty,  who  anfwered,  *^  The  law 
*'  of  nations,  as  at  this  day  obferved,  feems  not  to 
'*pafs  any  obligation  on  your  majefty  to  impart 
^'  your  royal  pr9teftion  unto  one  friend  to,  the 
f  *  prejudice  of  another ;  and  the  French  ordinances 
y  do  exprefsly  provide,  that  leave  be  given  to  all 
**  {^rangers  to  depart  their  ports  with  fuch  prizes 
.*^as  thSy  bring  in,  and  this  is  the  pradiccof 
; '  Spain  and  of  all  other  ports. "       . 

The  laft  thing  to  be  noted  in  Sir  W.  Blackftone'* 
account  ,of  the  extent  of  this  jurifdi^lion,  is  his 
expreffion,  the  courts  of  admiralty  have  an  *e^- 
jclufive  juf  ifdiciioh  of  prize.  He  would  feem  here 
to  give  an  opinion,  that  this  jurifdiftion  is  either 
inherent  in  the  courts  of  admiralty,  or  at.leaft, 
^t  when  called  forth^  it  can  be  exerciied  through 
no  othgr  channel.  And  yet  the  probability  is, 
that  the  learned  author  was  not  thinking  of  any 
^ch  queftion,  nor  meaning  to  give  any  opinion 
upon  it  (13). 

"  (  r3)  If  we  wanted  any  further  proof  of  the  loofe  mode  of 
expreffion  here  ufed,-  the  plural  courts  will  fhew  it.  What 
ii*  mcarW  There  t»  hat  erne-  prize- or ihigh^  court  of  ad* 
miralty  in  England,  with  its  dependencies,  •'  He  cannpC 
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It  has  beea  obferved,  tibiat  locality  ha$.no  e6P€Q; 
i^n  the  prize  jurifdiftion — it  is  co-extenfive  with 
Its  fubje6l  matter,  and  pervades  the  land  as  well  as 
thefea 

Hence  it  is  that  the  priae  court  ^oay  adjudge  of 
captures  happening  ont  Utml  in  confequenc6  of  a 
naval  force,  which  was  thie  fatndus  cafe  of  Undc^ 
and  Rodney  already  oientioned;  and  hence  it  is 
that  prize  goods,  or  goods  taken  on  the  high  feas 
jure  belli  out  of  the  bauds  of.  the  en^ijoy,  >rhea  or 


mean  vic&admiralty  courts;  he  cannot  mean  the  prize  and 
inftiiKC  court.  The  truth  is,  Biackftone's  Commentaries 
are  a  nioft  ufefuil,  great,  and  precious  work,  but  by  no  means 
implicitlf  to  be  depended  upon«  >  Let  qot  the  author  pf  this 
befufpeiSbed  of  vanity :  if  he,  or  any  elementary  .writer^  be 
guilty  of  as  few  errors  as  Sir  W.  Blackftone,  he  will  be  for- 
tunate indeed.  Such  works  as  this  bear  no  proportion  in  im- 
portance or  extent  to  his,  any  more  than  In  the  abilities  of  the 
author :  t)ut  let  us  not  be  blind.  Befides  the  political  ef rors 
often  marked  in  that  great  work,  there  are  many  legal  ones. 
Take  this  inftance,  as  yet  I  believe  unnoticed.  ^^  An  ac«* 
^*  quittance  for  rent/*  faith  he,  book  iii,  ch.  23,  <*  in  full 
^^  of  sdi  demands,  is  fo  vident  a  prefumption  of  all  formej? 
'  ^^  rent  being  paid,  that  no  proof  fhall  be  admitted  to  t\\t 
•*  contrary."  Surely  this  is  not  law,  though  I  admit  it 
carries  a  ftrong  prefumption  5  and  fo  where  he  fays  generally^ 
and  without  exceftion^  in  book  ii.  ch.  30.  that  want  of  con- 
fideration  cannot  be  averred  by  the  maker  of  a  note.  Can 
^y  thing  be  more  inaecurate  ?  Thcfe,  however,  are  flight 
maculse  on  that  tranfcendent  work,  and  I  (hould  be  Vj^ry 
far,  on  feeing  on  one  of  its  fmaller  limbs  any  little  defed):, 
from  uiifapplying  the  old  adage,  £x  ptde  Herculentf 
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though  they  come  on  ihore,  may  be  followed  by 
the  procefs  of  this  court . 

It  is  even  a  queftion  unfettled,  whether  the 
prize  court  hath  not  jurifdi6tion  over  plunder  and 
booty  gained  in  a  mere  continental  land  wai^with* 
out  the  prefence  or  intervention  of  any  ihips'or 
their  crews.  *^  It  is  often,"  fays  Lord  Mansfield, 
in  the  cafe  of  Lindo  and  Rodney,  '^  given  to  the 
**  foldiers'on  the  fpot,   or  irregularly  taken  by 

them,  and  difputes  regulated  by  the  commander 

in  chief  But  he  proceeds  to  fay,  **Jtherc  is 
**  no  inftance  in  hiftory  of  any  queftion  about  it, 
^'  before  any  legal  judicature  in  this  kingdom;  and 
^'perhaps,  any  attempt  to  claim  jurifdi6tton  over 
/*  it  in  the  prize  court  of  admiralty,  might  be  op* 
**  pofed  by  the  fubjeft  matter,  the  nature  of  the 
**  jurifdiftion,  the  perfon  to  whom  it  is  given,  and 
*'  the  rules  by  which  he  is  to  judge  (14)." 

The  cognizance  of  the  principalis  as  hath  been 
repeatedly  obferved,  draws  that  of  the  incident 
to  it ;  and  hence  controverfies  have  arifen  whether 
certain  matters  were  or  not  n^ceffarily  incident 

to  a  prize  queftion.     I  fhall  give  one  or  two  in- 

« 

ftances  by  way  of  illuftration. 

Whether  the  queftion  of  freight  muft  be  de- 
termined by  the  fame  court  which  determines  the 
principal  queftion  of  prize  ?  e,  g.  Whether  a  neu- 
tral mafter  muft  here  claim  againft  the  captor 
who  has  taken  goods  as  prize  (15)?  was  one  of 

(14)  Douglas,  592. 

(15)  Sec  Smart  %  Wolf,  3  Term.  Rep.  332  and  336. 
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{he  queftions  difcufTed  in  a  remarkable  cafe.  It 
was  juftly  determined  (16)  that  it  was,  and  that  the 
common  law  could  not,  in  fuch  a  cafe«  take  cogni^ 
sance  of  freight ;  becaufe  it  involved  in  it  thequef- 
tion  of  prize,  and  whether  or  not  the  goods  were 
contraband,  and  many  other  queftions  which  de- 
pend on  the  treaties  with  foreign  powers,  of  which 
the  law  courts  know  nothing,  all  which  muft  be 
fubje€led  to  the  decifion  of  fome  forum  (17),  go* 
Verned  by  the  fame  rules  in  all  countries. 

Whether  the  claim  of  a  former  owner  agalnft 
a  neutral  purchafer,  in  a  neutral  port,  of  a  ihip 
tdcen  as  prize  (18),  be  proper  for  the  inflance 
or  the  prize  court  of  admiralty,  though  in  my 
humble  opinion  (19),  no  queftion  at  all,  has 
been  hotly  dilputed  in  various  fuits  in  the  king- 
dom of  Ireland  fmce  the  year  1793,  the  inftancd 
court  of  admiralty  there  (the  judge  in  that  king^  ' 
dom  having  no  prize  commiflion)  pretending  to 
jurifdi6lion  in  fuch  cafes,  and  applications  being 
in  confcquence  made  to  the  courts  of  law  for 
writs  oi  prohibition,  not  without  argument  that 
the   courts  of  law  themfelves  were   the  proper 

.    (i6)  See  Loni  Kenyon's  opinion,  3  Term.  Rep.  341* 

(17)  The  claim  of  freight  is  liable  to  many  exceptions 
which  cannot  be  difcufled  without  the  prize  queftion. 

(18)  Whether  in  fuch  cafe  there  has  been  a  (ham  fen- 
tence  of  condemnation  by  an  unauthorized  court,  or  no 
iorm  pf  fentence  of  condemnation  whatfocver,  doth  not 
2iFe£l  the  queftion  above. 

(19}  See  Douglas,  59p. 
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jurifdi6;ion,  I  think  there  can  be  no  doubt 
that  fuch  a  qiieflion,  at  lead  as  an  incident,  be* 
longs  folcly  to  the  court  of  prizQ.  The  defence 
mud  always  involve  the  queilion  of  prize.  It  is 
impoifible  to  feparate  the  two  queftions.  No 
metaphyfical  fubtility  can  do  it,  by  faying  that 
the  fale  on  land  was  not  one  continued,  but  a 
fevered  a6t,  or  in  any  other  w^y ;  the  queftiori 
muft  ftill  revert,  was  it  lawful  prize  or  not.  The 
queilion  is — is  the  property  changed  or  divided  out 
of  the  original  owner?  and  this  was  fo,  if  lawful 
and  coniplete  prize  are  jdenti6ed  and  the  fame; 
and  the  taking  as  priz^  v^fts  the  jurifdiAipn  of 
the  prize  court,  though  the  capture  flipuld  after^ 
wards  turn  out  to  be  illegal  or  incomplete  (20); 
Lord  Mansfield  has  exprefsly  faid*  that  the  takr 
ing  a  ihip  upon  the  high  fea, .  not  as ,  pii^e,  is 
triable  at  law  to  repaij  the  plaintiiF  in  damage? ; 
but  the  takiog  upon  the  high  fea^  as  prize,  is 
not  triable  at  law ;  and  in  fa6i,  i^  England  ther^ 
i^ever  was  5^  doubt  about  it  (21), 


-    (20)  Douglas,  593.  ,  >         , 

(21}  See  the  cafes  of  the  Flad  Oyen,  Robinfon's  Admiralty 
Reports,  I  vol.  and  of  the  Perfeverance,  Fitter,  (amt  work, 
2  vol.  la  the  iirft  there  was  a  rc-capture ;  in  the  latter 
none.  See  alfo  the  cafe  of  the  Kierlighett,  3  Robinfon's 
Reports,  decifive  that  fuch  are  cafes  only  for  the  admiralty 
prize  court.  Where  the  admiralty  decide  that  a  ihig 
IS  no  prize,  they  may  entertain  a  aew  libel  againft  the  cap. 
tors,  to  make  them  account  tothq  captured.  4  Tcrix\,  Rep^ 
585. 
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■  It  was  an  extraordinary  argument  urged  in  this 
cale,  that  re-capture  is  necelfary  to  found  the 
juriidiftion  of  the  prize  court,  and  that  the  fen- 
tence  of  a  foreign  court  of  admiralty,  in*  an  ene- 
my's country,  can  never  be  by  us  regarded.  Is 
not  the  fentence  of  fuch  a  foreign  court  of  ad- 
miralty, every  day  in  infurance  cafes,  ruled  to 
be  conclufive  as  to  all  matters  within  its  jurifdic- 
tion,  and  contained  in  its  fentence?  Douglas, 
559y  and  are  not  fales  (of  veffels  captured  from 
iis)  to  neutrals,  under  the  fentences  of  the  courts 
of  admiralty  of  France,  held  valid  ?  3  Robinfon's 
Rep.  96.  The  French  captor  certainly  cannot  fet 
up  fuch  a  fentence  ag-ainft  the  firft  owner,  but  a 
neutral  purchafer  may. 

One  more  queftion  will  fuffice,  that  in  Lord 
Camden  v.  Home  (22)  ;  in  that  cafe,  the  nature 
of  which  ihall  be  more  particularly  mentioned 
prefently, .  a  matter  arofe  incidentally y  viz.  the 
conftruftion  of  an  aft  of  parliament  in  order  to 
found  their  opinion  on  the  principal  queftion.  It 
was  admitted  that  the  principal  queftion  was 
within  the  jurifdiAion  of  the  prize  court,  nor  was 
it  denied  that  it  had  of  courle  cognizance  of  all 
incidental  matters  arifing  neceffarily  therefrom ; 
but  it  was  argued,  that  if  this  court  decided  fuch 
incidental  matters  differently  from  the  common 
law  courts,  it  was  ground  for  prohibition ;  but 
the  argument  was  over  ruled,  and  the  contrary 
doftrine  ^ftablifli^d. 

(22)  4  Term.  Rep.  p.  390,  &Ct 
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It  has  been  already  iaid,  that  the  courts  a£ 
)aw^  fenfible  of  their  itiability  to  try  the  matt^ 
of  prize,  never  have  attempted  to  reftrain  the 
jurifdi6tion  of  the  admiralty  prize  court  to  the 
land,  or  to  control  it  by  the  principle  of  locality. 
It  is  almoil  to  repeat  the  fame  thing  in  different 
words,  when  we  add  that  they  never  have  enter- 
tained any  jealoufy  of  this  court ;  that  the  reftric- 
tive  (latutes  of  Richard  do  not  apply  to  it ;  and 
that  prohibitions  to  this  court  are  unknown* 
Each  of  thefe  pofitions,  however,  may  require 
illuilration  in  terms  fomewhat  more  particular, 
and  have  received  it  from  Lord  Mansfield  in  Lindo 
V.  Rodney,  whofe  obfervations  fliall  here  be  re- 
peated, or  the  fubftance  of  them. 

And  firfi,  the  jurildiftion  of  the  prize  court  is 
not  confined  to  the  fea  ;  and  in  the  very  cafe  juft 
mentioned,  it  was  determined  to  extend  to  «• 
capture  made  at  land  by  the  afliilance  of  a  fleet, 
or  in  confequence  of  a  furrender  to  ihips  at  fea, 
the  prize  jurifdidion  depending  not  oh  locality, 
but  on  the.  fubjefl;  matter,  which  is  governed  by 
the  jus  belli,  and  not  by  the  rules  of  the  commoa 
law.  The  incompetence  of  the  courts  of  law  to 
embrace  adequately  fuch  queftions  from  their 
very  nature,  and  the  fitnefs  and  adequacy  of  the 
prize  court  to  decide  them,  has  been  already 
dwelt  upon.  The  competency  of  the  prize,  cofirt 
to  follow  them  on  land,  appears  from  the  foUoiv- 
ing  confiderations.  Firft,  from  the  general  words 
of  the  commiffion,  and  the  reafon  of  the  thing 
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which  requires  that  the  words  fliould  be  general, 
becaufe  there  never  w&s  a  fingle  ihip,  much  lefi 
^  fleet,  which  has  failed  to  make  reprifals  agaiuil 
an  enemy,  which  had  it  not  in  view  to  a6l  on 
ihore,  if  occafion  ihould  offer,  nor  can  it  be 
otherwife.  The  words  of  the  prize  commiilion 
therefore  are  general. — All  manner  of  captures, 
Jeizures,  prizes^  and  reprifals  <f  all  Jhips  and  goods, 
it  doth  not  fay,  upon  the  fea ;  it  doth  not  iky, 
goods  in  thejliip  ;  it  ufes  the  word  reprifals ;  the 
moft  general  word  that  can  be  ufed  ;  and  it  doth 
not  make  it  neceflTary  in  the  libel  to  fay  that 
the  caufe  of  aftion  arofe  upon  the  fea. 

Secondly,  If  the  jurifdiclion  of  the  prize  court 
did  not  extend  to  the  land,  miferable  would  be 
the  condition  of  the  captors^  mifchievous  it  would 
be  to  the  fair  claimant,  and  ftill  more  mifchiev- 
ous to  the  flate.  The  prize  thus  made  on  land, 
could  not  be  condemned  ;  if  granted,  it  could  not 
be  jQiared  (23)-  Every  officer  and  failor  would  be 
liable  to  aBions  without  number  (24).  The  taking 
could  not  be  difputed.  They  could  only  have 
mtneffiis  from  abroad  who  could  not  be  compelled 
to  come.      The  grounds  upon  which    the  prize 

(23)  For  the  prize  court  decrees  diftributiion  to  be  made 
laccording  to  his  majefty's  inftrudlions. 

(24}  The  pafTages  in  italics  are  fo  diftinguiihed  to  mark 
how  entirely  Lord  Mansfield  agreed  with  Sir  L.  Jenkins, 
Aipr^  as  to  the  advantages  of  the  admiralty  court,  while 
they,  at  the  fame  time,  in  a  very  clear  manner,  point  out 
to  the  reader  wherein  thgfe  advantages  conilft* 
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ix>urt  condemns  or  acquits,  cotild  n6t  be  reacl  at 
law,  and  in  erery  a^ion  ^here  the  plaintiff  re- 
covered to  the  value  of  a  farthing,  the  captor 
mufl;  pay  the  coils ;  dius  colourable  claim*** 
ants  would  eaiily  ruin  the  captors  through  their 
want  of  the  means  of  defence. 

It  would  be  equally  mifchievous  to  fair  claim- 
ants* They  could  not  have  their  property  re- 
ftored  inilantly  on  their  own  papers,  books;  and 
affidavits.  They  niuft  make  formal  proof;  and 
the  owners  or  crew  of  a  privateer  all  the  while 
might  be  fpending  the  efiefts. 

To  the  State,  the  confequences  would  be  ftill 
more  mifchievous.  No  diftin6tion  can  be  made 
between  Britiih  and  Neutrals  ;  if  the  jurifdi£iion 
be  over-ruled  in  one  cafe*  it  is  in  the  other. 

By  the  law  of  nations  and  treaties,  every  na- 
tion is  anfwerable  to  the  other  for  all  injuries 
done  by  fea  or  land,  or  in  freih  waters,  or  in 
any  port.  Mutual  convenience,  eternal  princi- 
ples of  jaftice,  wife  policy,  and  the  confeut  of 
nations,  have  cftabliflicd  a  fyftem  of  procedure, 
a  code  of  law,  and  a  court  for  the  trial  of  prize. 
Evert/  country  fues  in  thofe  courts  of  the  others, 
which  a7^e  all  governed  by  one  and  the  fame  Um, 
equally  known  to  each.  The  clatmant  is  not 
obliged  to  fue  the  captors  for  damages,  and  un- 
dergo all  the  delay  and  vexation  to  which  he  may 
think  himfelf  liable,  if  he  fiies  by  a  form  of  X\t\r 
gation  of  which  he  is  totally  ignorant,  and  Tub- 
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je£b  his  property  to  the  rules  and  authority  of  a 
municipal  laur  by  which  he  is  not  bound 

His  lordfhip  then  proceeds  to  obferve,  that 
every  reafon  which  created  a  prize  court,  as  to 
things  taken  at  fea,  extends  equally  to  things 
taken  on  land. 

The  inftance  court  is  not  allowed  to  take  cog- 
Hizance  of  matters  arifing  in  parts,  havens,  or 
rivers,  within  the  body  of  a  county.  But  the 
prize  court  has  uniformly,  without  objed;ion,  tried 
all  captures,  though  within  ports,  haoens,  &c.  jni 
this  realmw  The  nature  of  the  ground  of  the  aSiiou 
(prize  or  no  prize)  not  only  authorizes  the  prize 
court,  but  excludes  the  common  Uxw. 

The  confequence  of  the  do6trine  above  given  is, 
that  the  courts  of  common  law,  in  all  their  alter- 
cations  with  the  admiralty,  never  lliewed  any 
jealoufy,  or  made  any  complaint  of  that  part  of 
the  jurifdiftion  which  related  to  prize,  never  at- 
temjpted  to  control  it,  and  never  have  granted 
a  prohibition  (25)  to  that  fide  of  the  court :  and 
it  b  acknowledged  that  the  famous  (latutes  of 
Richard  11.  and  Henry  IV.  relate  only  to  alleged 
ufurpations  of  the  inflance  court,  in  caufes  cioil 
and  marine-,  to  contrad;s,  pleas,  and  quereles^ 
which  were  declared  to  be  only  triable  at  law, 
and    that    there    is    not  a    word    in     any    of 

(15}  See  prohibitions  refufed  in  Brown  v.  Franklm. 
Cacthew,  474 ;  and  in  Hubbard  v.  Pcarce,  quoted  Douglas, 
597 ;  and  in  I^ord  Camden  v.  Home^  4  T«nxi  Reports. 

voi,.  II.  a  , 
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Uiofe  i^attttes    applicable    to   the    prize    Gourt^ 
nor    a  fyllable  about    commiffions  to   judge  o£ 
prize.  . 

.  .  Lailly,  the  legiflature  in  feveral  ads  of  parlia^ 
xneut,  ufualiy  called  the  prize  B£tSy  lias  recognized 
and  referred  to  the  jurifdidion  of  this  court  over 
goods  taken  on  land  apprize ;  for  infiance^  the 
prize  a6ts  of  the  17th  and  29th  of  Geo.  II.  con- 
tain a  ciaufe  that  the  lords  of  the  admiralty  ihall* 
graat  a  commiffion,  at  the  requeft  of  the  owner, 
to  the  captain  of  any  ihip,  for  attacking,  or  tak^ 
ing  with  fuch  >ihip,  on  with  the  crew  thereof, 
any  place  or  fortrefs  upon  the  landy  or  any  fhip 
or  goods  belonging  to,  or  potfeifed  by,  &c.  and 
the  ilatute  19  Geo.  III.  meaning  to  exprefs  the 
fame  thing, .  takes  the  jurifdi6bion  for  clear  a^nd 
certain,  and*  thefe  are  imitated  by  fubfequont 
ftatutes. 

Of  thefe  prize  afts,  making  part  of  the  law  of 
the  pri^e  codrt,  and  tlieiefore  here  demandmg 
ouv  attention,  j  feveral  have  been  made,  one  at 
lead  in*  eath  war  during  the  eighteenth  centery; 
thofe  in  the  reign  of  Queen  Anne  being  the  firft 
which  veitedr  the  fole  property  of  fliips  and  goods 
taken  (beihg^  firft  adjudged  lawful  prize)  in  the 
captors.  The  fubfequent  'afts  have  niyt  very 
materially  differed  in  their  provifions,  but  as  they 
were   temporfiry,     and    intended*  only    for    the 

•  •  • 

dTuration  offhe  M^ar;    ouf  prefent  purpofe  only 
requires  iis  to:^ive  the  fubftance  of  thapt  made 
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dboiit.tfae  commeiicement  of  the  prefent.  wa)*^ 
in  1793(26).     ' 

Thfe  aft'  Ordains  that  thfe  ofiic^^  and  faiiors  on 
board  «very  fliip  '>3Jtd  ^veffel  of  war,  in  his;  majelly '^ 
pay,  ihall  have  the  fole .  fproperty  in  all  captures 
(being'  firft  adjudged  laMrful '  ipme  m  feme'of  Jiis 
majefty's  ebutts  of  adiniiulty  Ic^lly  ^authorized) 
ito  be'  divided' in  fiich  proportiom  and  manner  as 
bis  majefty  orders  by  proclaitiatiori^ 

That  all  captures  made  by  the  fliipff '.of  'private 
owners,  thereto  commiffidned  by  ithe  Jpiidsof  the 
admiralty,  fhall  wholly  belong  to  the  bxhiers  of 
fuch'ihips  and' their  crews,  to  be' divided  in  fuch 
ihates  as  may  be  agreed  upon  between  thocii. 

That  prizes  made  by  the  army  and  navy  c6n-. 
jointly,  are  to  be  divided;  as  his  majefty  ftall 
appoint;  and  for  default  of  fuch  appointment,' 
at  the  difcl'etiott  of  the  commander  of  the  expedi- 
tion, to  be  afterwards  ratified  by  his  majefty — » 
but  that  the  anny  is  not  to  Ihare  in  prizes  cap-, 
turedon  the  voyitge. 

That  deferters  fliall  not.  fhare,  nor  oftieers  de* 
ferting  their  cdnvoy  inorder  to  chace,  nor  pri- 
vate Ihips  of  wat^wilh  codvoys,  unldk  alMing 


.,  T 


(26)  Tbe    prize  d<SUia^e, -.  ,19. Geo.. HI.  ch,  t)7» 

6  Anne,  ch.  13*     .  .21  Gt;p.  Ill*  cb.  15. 

9  Anne,  ch.  27.  33Geo.IILch.34&66. 

13  Geo.  ch.  4.  ^      34  Geo.  III.  ch.  70. 

17  Geo.  11.  ch.  34.    ^  ''  37  Geoi  III.  ch.  1O9,  . 

29Geo,IL  ch.  34.  '  -               '    ' 
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by  order ;  and  ihares  muft  be  claimed  within  three 
years. 

That  prizes  in  the  Weft  Indies,  until  fentence, 
ihall  be  under  the  care  of  the  revenue,  and  the 
cargoes  of  all  prizes  are  liable  to  duties. 

That  fecurity  muft  be  given  before  letters  of 
marque  iifue,  and  that  they  are  forfeitable  for 
fmuggling;  that  they  may  be  revoked  by  the 
lords  of  the  admiralty,  but  the  king  in  council 
may  fuperfede  the  revocation. 

That  iliif^s  captured  by  revenue  boats  belong 
to  his  Majefty  (27)-  ^ 

It  then  provides,  that  the  condemnation  of 
prizes  ihould  be  as  fpeedy  as  poflible — that  the 
judges' of  courts  of  admiralty  fliould,  within  five 
days  after  requeft,  finilh  the  preparatory  exami- 
nation of  the  perfons  commonly  examined  in 
fuch  cafes,  in  order  to  prove  the  capture  to  be 
la^vful  prize,  or  to  enquire  whether  it  be  lawful 
prize  or  not ;  and  that  the  proper  monition,  ufual 
in  fuch  cafes,  ihall  be  iflued  and  executed  within 
three  days  after  requeft. 

That  agents  for  fales  of  prizes  taken  by  any  of 
the  king's  ihips,  ihall  be  nominated  in  equal  num^ 
hers  by  the  commander,  the  officers,  and  ihip's 
company,  or  others  entitled  to  fuch  prize;  and 
the  agents  muft  exhibit  their  letters  of  attorney 

(27)  In  the  very  laff  feffion,  an  a^  was  paflTed  to  em- 
power the  granting  commiffions  for  captures  to  revenue 
cruifers. 
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in  the  court  of  admiralty  within  fix  months,  on 
pain  of  five  hundred  pounds ;  to  be  regiflered  in 
fourteen  days  after,  on  pain  of  one  hundred  pounds, 
on  the  regiftrar. 

That  bounty  money  (hall  be  paid  for  taking  or 
deftroying  the  enemy's  (hips. 

That  the  goods  of  Britilh  fubjefts,  retiaken  from 
the  enemy,  fliall  be  reftored  to  the  owners,  paying 
for  /alvage  one-eighth  to  fhips  of  war,  one-fixth 
to  privateer*. 

That  claimants  ihall,  within  a  certain  number 
of  days,  generally  twenty,  put  in  their  claims,  and 
within  five  days  after  give  fufficient  fecurity  to  pay 
double  cofts,  if  the  decifion  be  againft  their  claim^ 
otherwiie  the  judge  is  to  proceed  to  fentence. 
That  if  further  proof  than  the  fhip*s  papers  and 
examination  in  preparatory  be  neceffary,|^  and 
delay  occafioned  thereby,  or  by  an  appeal  be- 
ing interpofed,  the  capture  may  be  appraifed  by 
fworn  perfons  named  by  the  captor,  an  inventory 
taken,  the  goods  unladen,  and  put  into  proper 
warehoufes  under  the  locks  of  officers  of  the  cut 
toms ;  and  on  fecurity  given  for  the  value  accord- 
hig  to  the  appraifement,  in  cafe  the  fame  be  ad- 
judged lawful  prize,  delivered  to  the  clahnants,  or 
on  requeft  fold  by  au6lion,  and  the  money  lodged 
in  the  bank;  and  the  judge  may,  on  fecurity,  give 
the  capture  a  pafs.  Security  for  fuch  cofts  as  the 
court  ihall  think  proper  to  be  paid,  in  cafe  the 
allege4  prize  be  not  condemned,  is  alfo  taken  gf 
the  captors,    before  the  interlocutory  d'ecree  for 

«  3 
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appraifemeiit)  fale,  or  refiitution,  on  fecurity  to 
the  claimants  or  their  agents. 

That  if  the  claimants  refufc  to  give  fuch  fe* 
curity,  the  judge  may,  on  requeft  of  the  captors^ 
caufe  the  faid  captors  to  give  fecurity  to  pay  the 
claimants  the  value  according  to  the  appraifement, 
in  cafe  fuch  capture  be  adjudged  not  lawful. prize ; 
ani  the  judge  Ihall  then  make  an  interlocutory 
order  for  the  delivering  the  fame,  to  the  captors  or 
their  agents. 

That  no  advocate  or  proftor  fhall  be  concerned 
in  letters  of  marque  or  privateers,. '  and  that  no 
regiftrar  flmll  a6l  as  prodor.  ' 

That  ^11  papers  found  on  hoard  prize  veffels 
ihall  be  brought  into  the  regifti'y  of  the  admiralty 
forthwith,  but  none  except  neceffary  papers  tranf- 
la ted. 

That  prize  agents  muft  give  due  notifications  of 
payments  in  the  Gazette. 

That  appeals  ihall  lie  to  the  lords  commiflioners 
of  appeals  in  prize  caufes,  of  whom  the  major  part 
prefent  muft  be  of  the  privy  council  (28). 

The  prize  a^s  in  the  prefent  M-ar  are,  as  to 
France,  S3  Geo.  III.  ch.  34  and  66;  as  to  Spain 
and  Holland,  37  Geo.  HI.  ch,  109;  34  Geo,  III, 

r 

4 

(28}  The  time  within  which  appeals  muft  be  brought, 
or  at  leaft  inhibitions  taken  out,  has  been  very  materially 
altered  and  aflFe6led  by  a  very  late  a6t,  38  Gqo.  III.  ch.  38^ 
but  this  wi41  come  moje  prop«rly  in  the  chapter  gn  ^9 
pr^dice  of  the  prize  court. 
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ch.  70.  TUey  are  only  to  be  in  force  during 
the  war;  and  the  king's  proclamation,  directing 
the  mode  of  diftribution  of  prize  money  as  to 
France,  bears  date  17th  pf  April,  1793 ;  and  as  to 
Holland  ^nd  Spain,  2^th  November, .  1 795,  and 
25th  of  January,  1797. 

The  proclamation,  which  is  given  in  the.  Apr 
pendix,  diredls  only  as  to  king's  ihips  the  mode  of 
diftribution,  leaving  the  crews  of . privatei^rs  to 
divide  as  may  be  agreed  among  tbemfelves  and 
with  their  owners. 

Betides  the  property  in  the  capture  given  by 
the  prize  a6ls,  they  hold  out  other ,  cncouragcr 
ments,  viz.  head-money,  and  fometimes  gun- 
money.  By  the  prize  afts,  in  the  prefent  war  five 
pounds  a  head  is  given  to  the  captors  for  every 
perfon  on  board  the  prize.    *  - 

And  by  14  Geo.  II.  ch.  38.  the  widow,  of  a 
volunteer  feaman  killed  or  drowned  in  the  fer\4ce 
is  entitled  to  a  bounty  equal  to  one  year's  amount 
of  his  pay. 

Thefe  prize  afts  being  temporary  and  expiring 
Avith  each  war,  it  may'feem  lefs  neceffary  to  give 
the  fubftance  of  them,  or  of  the  laft,  containing 
that  of  all  the  reft ;  but  it  muft  be  recoUeded,  that 
as  the  variations  between  them  are  fmall,  fo  it  is 
very  certain  that  they  will,  in  any  future  war,  be 
revived  nearly,  probably  exa6lly,  in  the  fame  forjn, 
and  fo  may  be  confidered  as  having  a  certain  I)er* 
petuity. 

Q,  4 
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Of  all  thefe  prize  afts  it  has  been  obferved  (2$), 
that  they  are  of  modern  date,  and  form  a  very 
fmall  part  of  the  law  of  the  admiralty,  and  that 
tliey  were  drawn  up  principally  for  the  direftion 
of  the  vice-admiralty  courts,  to  which  a  jurifdic- 
tion  in  queftions  of  prize  was  thereby  for  the  firft 
time  given ;  that  though  the  admiralty  has  not  a 
jurifdiftion  inconfiftent  with  thefe  ftatutes,  yet 
they  are  but  affirmative  afts,  leaving  every  matter, 
not  therein  fpecially  provided  for,  as  it  was  be- 
fore. 

Certain  it  is,  that  the  prize  afts  have  looked 
particularly  to  the  vice-admiralty  courts  in  the 
Weft  Indies,  in  which,  from  their  remotenefs  and 
other  caufes,  great  delays  and  abufes  have  hap- 
pened; and,  therefore,  as  wehavefeen,  thofe  courts 
have  been  entirely  new-modelled  and  put  Imder 
new  regulations  by  a  late  a€l;,  41  Geo.  III.  ch;  96. 
and  in  the  prize  a6ls  themfelves,  their  fees  are  li- 
mited, their  delays  puniflied  with  pecuniary  mulfts 
of  five  hundred  pounds^  and  the  king  enabled  to 
regulate  them  at  pleafure. 

There  are  cafes  to  M'hich  thefe  prize  afts  do 
not  apply,  as  for  inftance,  to  a,  Joint  capture  both 
by  the  army  and  navy.  The  prize  afts  were  only 
meant  to  attach  on  captures  by  fliips;  and  the 
legiflature  accordingly  adapted  all  the  provifions 
of  them  to  captures  of  that  defcription,  without 

*  • 

(29)  3  Term  Heports,  Smart  v.  Wolf, 
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extending  thfem  to  a  joint  ca{>tare  bo  A  by  army 
^fid  navy  (80).  Tbis,  tbefefore,  is  cajus  omijffus 
itt^e  prize  a£ts,  and  doth  not  foUour  within  their 
purview. 

From  hence  it-iwts  asttempted  to  fet  up  the  ju* 
riididlcn  of  the  common  law  courts,  even  in  mat^ 
tcr  <Si  prize,  in  fuch  cafes  ^s  that  juft  mentioned, 
and  to  prohibit  the  admiralty  prize  court  where  it 
was  alleged  to  have  put  a  wrong  conftruftion  oti 
the  prize  ads;  and  this  notable  attempt  was  made 
in  the  cafe  of  Lord  Camden  v.  Mome,  4  Term  Re- 
ports, p.  38S. 

The  prize  a6ls  ufually  give  to  the  navy  the  in- 
tercft  in  prizes  taken  by  them,  to  be  divided  ia 
fuch  proportion  as  the  king  by  his  proclamation 
ftall  dire6t.  The  Dutch  prize  aft,  21  Gea  IIL 
ch.  15.  had  done  fo.  The  king  and  council 
rightly  thought  that  there  might  be  a  capture  bj 
the  king%  (hips  which  would  riot  come  within  this 
aft;  for  being  a  grant  of  the  king's  intereft,  it 
Ought  not  to  be  extended  further  than  the  literal 
import  of  the  words :  they  therefore  gave  to  the 
officers  who  were  fent  on  an  expedition  to  the 
Cape  of  Good  Hope  (31),  fecret  inftruftions  (in 
order  to  prevent  any  conleft  concerniiig  the  dijC- 

(30)  Even  the  cafe  of  a  joint  capture  by  a  king's  (hip 
and  a  privateer,  in  fome  of  the  prize  a£ts,  has  been  ex- 
cepted, and  the  property  not  vefted  in  the  captors,  but  re*- 
mains  in  the  king. 

(31)  General  Meadaws  and  ComSKNiorc  Johnilone. 
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'  Iribution  4>f  the  prizes  to  be  taken  At  !lhe/Cape:l93r 
the  joint  operation,  .of  the  ar^  andjifiyy);  tb^ 
fuch  prizes  ihould  .be  divided  between i  ti^e.tlfM9i4 
and  fea  forces  in  two  fhares,  to  be  Bfy(^i^i[fi^ 
iubdivtded  in  certain  propertion^  tbiis  b«jftg  the 
j]fual  pradlice^  ainl  when  Qo.fdch  inftru^l49l$'^re 
gi ven>  the  ar^ny  and  navy  faafvityg  common^  e»r 
lered  into  an  agreement,  aB  to  the  fevefial  pito^r- 
tio^s  which  each  ihould  take. 

The  fleet  having  on  board  laad  forces  te^cH^  ft 
ihip  as  prize.  Tile  navy  infilled  that<4t.  was^a  foje 
capture  by  them,  within  the  meaning  of  the^^iii^f 
A&,  and  that  the  troops  had  only  a  right  torft^re 
as  paffengers*  .A  fuit  was  inilitut^l,  ,2md\ife9t 
tence  obtained  in  the  admiralty  court,;  that  th^fflli^ 
ihould  be  condemned  as  lawful  priie  by- thfc  fi5[uar 
.dron-  An  agent  was  appointed  for  the  havy,.  Wfbo 
fold  the  prize  iliip  and  cargo,:  and;diftribtit^d|>art 
of  the  proceeds.  '  On  an  appeal^  the  lords  jCqhi^ 
jmiffioners  pironpunced  that  it  was  a  prize  by  the 
}<:oDJoint  opera^tion  pf  the  army  and  inavy,  and  the 
property  vefted .  not.  in  the  captom  but  the  kin^ 
and  moniflied  the  agent  of  the  navy  peribually  to 
account  for  the  fhip  and  cargo,  anil  bring  in  thu 
proceeds  m  his  hands,  poffefTion,  or  power. 

It  ^'^as  contended,  that  the  common  law  courts 
h^l  .a  right  to  interfere  by  the  prize  aft  in  quef- 
VP*?7  hecaufe?  by  their  general  fuperintending  ju- 
^(iifti^ou,-  ibey  have .  a  riglit  to  conftrue  all  afts 
of  parliament,  and  to  confine  inferior  jurifdiftions 
to  sight.  o^xsStxx\i&ioui  j^jor;  *^  ih^  other  words, .  that 


fine^ :  the.  p^ij^?  afts  wpre.  paiftfl,  th^  CjOi^rts  of 
^omTDpnlaw  aqquiired  ^  jurifdi^i/3(U  ,x)ver  all  quef- 
tioas  of  pri2»,iftrithia  thcfcope  pf  thofe  aids,  al- 
though no  mention  is  Tna4e  in  any  pf  them  of 
any  fuch  new  jurifdifiioA  b^fng  i  intended  to,  be 

But  it  was  determined,  that  the  prize  courts 
and  courts  of  lords  cpmmiffiouer^  of  appeals  have 
the  fole  and^xclufive  jurifdiclion  over  thequ^ftion 
of  priaje  or  no  prize,  and  .whq.  s^re  tU^  captors, 
uptwithfianding  any  pf  the  prize  afts :  and^if  they 
pronounce  fentence  of  con4einnation,  adjudging 
aMb  who  are  the  captors,  the  courts  of  common 
lav  cannot  exafiine  the  juftice.  or  propriety  of  it, 
even  though  perhaps  they  would  have  put  a  diflfe^ 
rent  conftru6lion  on  the  prize  afts.  And  the  fame 
courts  hav€  power  to  enforce  their  decrees. 
Therefore,  where  the  lords  commiffioTiers  had 
iffued  a  monition  aftea-  feotence  to  a  np,vy  agent, 
employed  by  perfonji  fuppofed  to  be  entitled  to 
the  prize,  j*equlrhig.him  to  bring  the  produce  o£ 
it  into  court,  to  be  diftributed  among  the  perfong 
declared  to  be  entitled  by  their  fentence,  this  court 
refufed  to  grant  a  prohibition. 

It  will  not  be  irrelative  here  to  add  fome  ac- 
count of  the  mode  of  payment  of  wages,  and  of 
prize  money  in  the  king's  fervice. 

The  method  of  payment  of  wages  to  failors  in 
the  king's  fervice  doth  liot  come  within  the  verge 
of  the  prize  court;  but  as  it  i$  connected  with  the 
matter  of  prize^.  as  it  is  marked  out  by  the  piize 
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acts  which  we  h^ve  mentionedy  and  as  an  analyiis 
of  it  will  be  very  ufeful,  I  will  venture  to  infert  it 
here,  to  fave  the  trouble  of  a  difiinct  chapter. 
The  prize  court;  as  we  have  juft  feen  (32),  doth 
fo  far  intermeddle  as  to  prize-money  as  to  decree, 
in  fome  cafes,  an  account  and  proceeds  to  be 
brought  in,  and  diilribution  to  be  made  accord- 
ing to  his  majcfty's  inilru6lions  (33). 

The  mode  of  payment  of  wages  in  the  king's 
fcrvice,  and  of  prize-money,  is  marked  out  by 
fevcral  afts  of  parliament,  of  which  the  fubftance 
fhall  be  here  given,  particularly  of  that  on  which 
the  later  a6ts  are  a  fuper{lru£);ure,  the  31ft  Geo.  II. 
ch.  10.  and  which  repealed  all  the  former  a6b, 
and  that  of  32  Geo.  III.  ch,  33  and  67 ;  and  35 
Geo.  III.  ch.  28. 

By  thefe  acts,  when  any  of  the  (hips  of  his 
majefty  have  been  in  fea  pay  twelve  months  or 
more,  if  fuch  fliip  arrive  in  Great  Britain,  the 
wages  of  all  fuch  ihips  are  to  be  cleared  off,  ex- 
cept the  laft  fix  months ;  and  when  they  are  laid 
np,  all  wages  are  to  be  entirely  paid  off  within  two 
months  after  the  lliip's  arrival,  in  the  port  where 
H\e  is  to  be  laid  up. 

The  captain  is  to  make  out  five  complete  pay- 
books  immediatelv,  and  to  fend  them  to  the  com- 
miffioners  of  the  navy  at  their  board.  The  com- 
miffioners  of  the  jiavy  are  to  folicit  a  fum  of  money 

(32)  Even  as  to  head-money,  in  a  late  cafe. 
(33)  In  Lord  Camden  v.  Home. 
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fufficient  to  pay  the  wages,  and  as  fbcm  as  it:  be 
iffued  to  th^ui,  to  cauie  immediate  payment  to  be 
made  of  all  the  wages  due  (34). 

If  any  officer,  feaman,  or  marine^  was  abfent  on 
lear^  when  the  ihip  was  paid  off,  upon  any  de- 
tached iervice;  froqi  having  been  taken  or  caft 
away,  and  make  application  tor  his.  wages  in  per- 
ion,  or  through  his  commander,  to  tlie  commif* 
fioners  of  the  navy  at  their  board,  or  to  one  of,, 
them  refident  at  any  port,  the  fliip's  books  are  t)o 
be  fent  where  he  is,  and  the  wages  paid.  If  flap 
not  paid  off,  Irickets  given  him  till  iheis. 

If  he  be  difcharged,  he  gets  a  certificate  from 
the  commander,  oni  producing  which,  and  boing 
identified  by  an  officer  of  his  fhip,  he  gets  his  wisges 
in  like  manner. 

If  taken  or  caft  away,  he  muft  enter  on  board  a 
king's: ihip  ag&in  in  reaibnable  time,  unle&  he  has 
fuffident  excufe,  otherwaie  his  wages  will  not  be 
paid. 

If  marked  as  running  away,  he  can  get  no  wages 
till  the  mark  be  taken  off. 

(34)  If  the  fhip  arrives  in  any  port  of  Great  Britain 
where  there  is  a  commiffioner  of  the  navy,  he  (bliclts  a 
fum  to  pay  the  wages,  and  pays  them.  It  muft  be  obferved^ 
that  fince  the  mutiny  at  the  Nore^  an  z8t  was  pafTed^  37 
Geo^III.  ch.  53.  reciting  an  order  of  council,  dated  3d 
of  May,  1797,  for  an  increafe  of  pay  to  leamen  and  ma- 
rines, enaSing,  that  all  wounded  perfons  fhould  receive 
full  pay  till  healed  or  penfioned,  and  that  the  allowances  of 
provifions  on  board  {bip$  Qf~war  ihould  be  full,  without 
leakage  or  wafte. 
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.  If  ifemm^  >  f rom  ante  ^p.tD  aaplber^  lie  re^ 
C6ir^?a2rera6i{e  ticket  for  the  wage/iicUe^'payabte 
at  any  of  the  pay-offites'iii  London^ '  Pbrtfinouth^ 
PlvtnouUi^  or  Chatham.  •  .    -y-  ^ 

If  difcfaarged^as  tnifqv^itxable  {S£)y  or'fent  fick 
hyto  an  hof^ilsil;  he  recei^vits  r£rom  hfisiootankeKidetf 
a  tipket^  and  fa  itxan  the  IwifntiA  when  Aifch^ged 
from  fthence^  dn  whichrhs  will  be  p^idai  the  pa^^ 
offices  olbrefaid^  or  if  :at  any  other  jior):,  he  will 
ftpply  to  the  ofijcers^  of  tlte  qirftomt^  mhly  iorw&cd-i 
iii^i  his  ticket  to  the,nkDiD!yiaiffi6nefet)f 'the  navy, 
will  get  from> them  a;:bili:)foi 'thj^^amdmnibrof  his 
l!mg4s:> *>:•'.''.  •    '•    ...;  'ifi   ,l.'''vi>.;I:'!?i»      "''.M. 

^  If  hedaeoii  board^adea^  tioketiistiaranikntted 
to  .the  o6nlnufl]6n^  effl  the  .nai^yy/.  v&o  are  to 
aflign  it  for  payment  in  one  month; to:  iiis  repre4 
fentatives.       *.  '*   i.  . '  v  .,  '\;j  :.»  ir  .', ; '  ^ 

•  •  If  officers  :or  failors.  wiih<  to  tranfmit^pai^t  bf'ljhciii- 
wages  to  their  relationib/bn/applvc^tiQuato  dmicc^ 
miffioners  of  the  navy,  they  fend  them  rehiitn 
tance  bills,  and  •  duplicates,  thereof^  ;  fes  /liie.  ckfc. 
may  be,  to  the  treafurer  of  the;  navy^ia'Loridon; 
clerkof  th?  cheque,  at  the  great  dock-ya^ds,  re- 
peivei^general  of  the  land-tax,,  pr  officers  of  tl\e 
cuftoms,  who  ;pa[y  accordingly,    .,     .      ' 

.  Receivers  of  feamens  wages,  muft  not  ^ take  ajxy 
fte  ^bove  fixpence  in  the  pound, •  ofirpain  df  fifty 


•  4 


(35 )  If  difchargcd  as  unferviceaBle.a'broadlj  they  are  to  be 
fubfifteS  ty  the  coiifuls,  &c*  at  hinepence  per  diem,  aiid*fent 
home  as  foon'as  may  be,  by  32  *(jeo.  JII,  ch.  33r 
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jsoiinlds^' aoditfab  ;iNBK&j  of  inferior  offiGers,//&a«^ 
men,  and  marines,  cannot  be  tal^en  for  d^bt;  muh 
Idk  contracted 'lae£Q)ii&  they  esiteipd  the  navy/  tad 
exceeding' tnrenty  poonda^  ,    .    '  .    -  .  >:r 

'^ci^^^^clefif.ftical  court  oer.pt^otohis  to  take  mora 
tfasui  tiieJeasi  mentioned  inthefe  aqts,  tdider  ptenalcgr 
1^ fifty  fiAankls !for  eaGh%offieni:e.>  v  ..       /      ;  io^ 

Ansjr  mfefiot  officer^  ibaitiao^i^ov  tnacine,  .^ho 
ihali  be  dafi^ous  tb  execute;  a  tv&U^  oiisl  pow^  io£ 
attorney)  "aild  Adll  at  that*  time: :^ behng  x  b9>  aiiy^^ 
fliip,  maft^ecutethe^ameoh  bqanliof  &jch  flopi 
uulefs  heflwmM'beatftckiqubrters,.;  I ;        '  x*; ;  ^j, 

If  made  on  board,  it  muft  be  dtdefted  ibj^tilu^ 
commanding  officer,  and.Qne:obfaiec  jfigning  i^ffiier 
belonging  to  <tUeihip^.  and  smiiTpiecify  the^nbm^ 
ber  at  which  the  maker,  ftaaids^'irated:  apdnr  die? 
ilnp's  books ;  if  at  fickquarters;  it  m»(l  bfi^altdOsedr 
by  the' agent,  andimufl:  fpefeify  hia.nmnbdt.  j>  li^j^f: 
Mif  lie  ihldl  have  been  Aj^clasg^d  the  i&rbifio^i 
aad  Ihall'  be  within,  the  bills /of  nkDrtaiJfejfljoFtti'd' 
cities  of  .Ldndon  a.iid  Wieibnirifter,  his  will  ^m 
power  muftj'be;^,attefteid .before  thd  iafpefitar,!  or.  his: 
aififtant,  at  the  navy  pay-officeiii  Loudon/v^  .  - :    . 

If  he  ihall  >be  at  Portfin-Quth,  Plyinjouth^,  ar^ 
Chatham,  or  within  feveu  milesi^of  either  ofothrefe> 
places,  his  power  muft  be:  atteftml  by  aicllerfc  'of 
the  treafurer  of  tiie  nfcivy  at  fiich: place.. i.ii-  ;   .  : .  > 

If  he  ihall  be»  at  any  other  pdaiceia  Great  fit^it^if 
Qirlrejand,  his  kill,  or  poker  .of  {attorney;.  maftb{5 
atteijted  by  them)iniftai;ajad»t2»w:ohurchH3ardeav 
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er  two  elders  of  the  parifli  where  he  iEalL  be  it  the 

time  of  executing  the  iame 

..  All  wills  and  powers  of .  attorney  made  by  ia?^. 
ferior  officers,  feamen,  or  masripes^.  mull  contain) 
the  full  defct-iption  of  the  refidence,  ptofeffioii,  or 
btifineis  of  the  perfon  who  iliall  be  therein  ap-: 
pointed  attorney  or  executor, .  and  Hfo  the  nanifi) 
of  the  ihip  to  whicb  fuch  pfficers,  ieamcn,  or  itaa- 
tines  lad  belonged ;  and  if  .made  on  board,  or  at 
ftck  quarters,  the  nnmber  at  whkh  their  names 
flood  on  their  refpedive  (hip's  booksi    Every  letter 
of  attorney  mud  be  declared  in  the  body  tliereof 
to  be  revocable. 

If  a  will  has  been  made,   the  eKCoutors  mud 
fend  it  to  the  infpedor  of  wills  in  London ;  and  if 
the  failor  died  inteftate,  tlie  perfon  claiming  ad- 
mididration  mud  fend  a  note  to  the  infpeflor^. 
dating  .the  name  of  the  deceafed,   that  be  has. 
heard  of  his  death,  and  the  nalme  of  the  ihip. 
The  iufpedor  then  fends  to  him  t^vo  certificates, 
one  to  be  (Igned  by  him  and  two  inhabitants  of 
the  pairilh  where  he  lives,  certifying  their  know- 
ledge of  him,  and  belief  of  the  faft ;  the  other  by 
the  minider  and  churchwardens,  to  the  charader 
of  thofe  two  inhabitant^    Thefe  iiaud  be  fent  to- 
the  treafurer  or  paymader  of  the  navy,  who  makes 
9ut  a  certificate,  and  gives  leave  to  obtain  pro-*, 
bate  or  adminidration;  and  a  conimiflion  iflues  to 
the  minider  and  churchwardens  to  fwear  the  paity, 
which  being  rctwued  executed^  a  hill,  iifues  ta 
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the  fame  pleifons  mentioned  above  in  thd  6afe  df 
living  fjtilors,  id  pay  the  wa^es. 

If  the  wages  diie  are  trhder  teii  pdilnds,  thfe 
method  of  getting  them  is  by  the  aft  fhortene^ 
krid  rendered  Itfs  expenfive. 

Whoever  willingly  and  kiiomngly  Ihall  pei*-* 
fonate  or  falfely  aflume  the  name  or  chdfaSer  of, 
or  procure  any  others  to  perfoliate,  of  falfely  to 
aflume  the  name  or  character  df  any  dfficer,  fea- 
man,  or  other  perfon  entitled  to  wages,  pay,  al- 
lowarices,  or '  prize-money,  fcTr  iervice  done  on 
*  board  of  any  fhip  of  the  royal  navy,  or  6f  the  exe- 
cutor, ddminiftrjltol',  wife,  relation;  or  creditor  df 
any  fuch  officer,  feamati,  dr  bthtr  perfori,  iri  oMer 
to  receive  any  wages,  play,  allowances,  oi'  pri^e- 
anoney ;  or  fhall  forge  or  cdimterfcit,  or  procured 
to  be  forged  or  cduiiterfeited,  aihy  letter  df  a't- 
torney,  or  other  power  or  authority  whatfoeVer,  ifa 
Order  to  receive  any  wages,  pay,  allowanced,  dr 
prize-money ;  or  Ihall  willingly  and  knowingly 
take  a  falfc  oath,  or  procui-fe  a  falfe  oafh  io  M&^ 
taken,  to  obtain  the  probate  of  a  will  or  letter^  of 
admin iftration,  in  order  to  receive  any  wages,  J)2ty, 
alloAvance,  or  prize-money,  fliall  be  guilty  df 
felony  and  fufFer  death;  and  whoever  knowingly 
Ihall  forge  or  counterfeit  any  certificate  df  dif- 
charge,  or  certificate  of  fervitude,  in  order  to  en- 
title them  to  recover  their  owp  v^ages,  or  aflift  in  fd 
doing,  fhall  be  piitiiflied  as  in  cafes'  6f  perjury* 

It  is  to  be  obferved,  that  fonie  of  the  proviiioffi 
above  mentioned,  particularly  with  re(|)c6l  to  ft" 
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mittances  of  pay  and  prize-jnoney,  have  beeu  by 
late  ads  extended  to  principal  and  commiilioned 
officers  of  the  navyi  and  alfo  to  the. marioe  forces. 
See  35  Geo.  IIL  ch.  28  and  qh.  9^. 

By  another  late  a6):,  S5  Geo,  IIL  ch.  31,  the 
duty  of  the  trtofurer  of  the  navy,  when  he  pre- 
fents  memorials  to  the  treafury  for  navy  fervices, 
and  pmys  that  they  may  iflue  money  to  the  bank 
of  England  ou  his  account,  and  in  many  other 
particulars,  is  fp^cially  regulated. 

In  Ireland,  it  is  provided  (36)  by  fiatute,  that 
all  claufes  in  Engliili  or  Britiih  ads,  equally  con** 
cerning  their  feamen  and  ours,  are  to  be  executed 
here  according  to  thek  prefent  tenor,  fave.fo  far 
as  the  fame  have  been  altered  or  repealed.  And 
by  a  fubfequent  ftatute  (37),  the  remitta^nce  of  the 
wages  of  feamen  employe4  in  ,tbe  navy  is  facili- 
tated;  many  {HX^vifions  funil^r  to  thofe  m  the 
Englifh  a6);s. already  mentioned  are  enacted;  and 
ample  dire6kio>os  given  to  feamen  and  their  rela- 
tions, and  to  the  put-pen(ioners  of  Greenwich 
hofpital,  with  refpeft  to  obtaining  the  fums  due 
to  them,  upoa  producing  proper  certificates  to  the 
colle^ftprs  of  the  cuftoms  in  that  kingdom,  whofe 
revenue  is  reimburfed  by  the  treafurer  of  the  navy 
in  England,  and  thefe  repayments  received  in  the 
Irilh  treafury. 

(36}  Iriih  ftatute,  21  and  22  Geo.  IIL.ch.  48. 
(37)  4^.  Geo.  IIL  ch.  23.  Irilh, 
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CHAPTER  VII. 
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ON  THE  LAW  OF  THE  PRIZE  COURT. 

When  treating  of  the  admiralty  law  in  g(>- 
neral,  it  was  obferved,  that  on  the"  fubjed  of 
prize,  little  or  no  light  can  be  derived  from  th« 
ancient  marine  ordinances  of  Europe,  they  feldom 
appearing  to  have  had  this  matter  in  contempla^ 
tion,  and  fcarcely  affording  a  document  on  this 
fubjeft,  fave  two  fmall  chapters  in  the  Confolato 
del  Mare {V).  Herje  then  we  muft  launch  forth 
into  the  depths  of  the  law  of  nations,  which 
afford  fuch  infinite  and  curious  matter  for  re- 
fearch,  that  the  elementary^  writer  may  well  be 
alarmed,  who  attempts  to  draw  a  chart  of  fo 
boundlefs  an  ocean.  To  touch  upon  all  the  quef- 
tions  of  prize  which  occur  in  modern  war,  would 
require  immenfe  volumes,  and  therefore  I  have 
not  been  able  to  point  out  for  myfelf  any  other 
line,  in  fo  confined  a  treatife  as  this,  but  that  of 

m 
>  •  ■  f 

(i)  LafOAj  republlfhed, '  in  an  handfome  form,   among 
the  very  ufeful  and  karned  labours  of -Dr.  RobinfoA. 
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feie^tiog  ceitaia  of  the  vaoSt  fiequent  and  itnpor* 
taut  qudUons  relating  to  captures  at  lea,  and 
Ihening  the  application  of  tlie  bur  of  nations  to 
tfaeni,  either  purely  in  itfielf,  or  as  modified  by 
the  cufioms,  u(ages,  and  flatutes  of  Ejagland. — 
A  plan  not  diflinular  to  that  of  the  celebrated 
Bynkerilioek,  who,  leemingly  deterred  by  the 
view  of  the  fame  va£t  ocean,  though  with  incom- 
parably greater  poweis  to  encounter  it,  felefied 
for  €»n(idenitiott  only  thofe  ^tuefiwnes  pubtici 
juris  which  are  mofi;  fiequently  agitated. 

Tlie  great  quefitions  tlierefore  of  prize,  or  con- 
neAed  with  priz^  of  which  I  iliall  tieat;  are  the 
following: 

L  Of  legitime  war. 

^2.  Of  the  immediate  effi^fis  of  war  denounced. 

3.  What  is  liable  to  capture. 

4.  When  things  tiioveable,  and  particularly 
ihips,  become  the  property  of  the  captors. 

5.  Ofranfixn. 

6.  Who  are  die  captors. 

7.  Of  recapture  and  lalvage. 

8.  What  is  a  legal  capture  as  again fi:  the  cap- 
tured ;  which  quefikm  can  only  arife  as  to  neu- 
trals. 

9.  On  the  rights  and  duties  of  neutrals- 

J&  On  the  principles  of  the  iirtned  neutrality. 

1  h  Of  the  principles  adopted  by  Britain  re- 
fpedling  neutral  commerce. 

12.  Of  enemies  goods  found  in  the  fliips  of 
friends.  < 


X 
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IS.  Of  the  goods  cS  friends  found  on  baani 
enemies  Yhips- 

14*  (^contraband. 

15.  Of  blockaded  ports. 

1 6L  Of  the  right  <rf  feardi. 

17-  Of  the  proofs  of  enemies  property, 

]  8»  Of  competent  courts  of  prize. 

19-  Of  reprifals, 

20.  Of  privateers.  ^ 

81.  Of  the  rights  of  neutrals. 

« 

Yattel  reqnires  to  a  legitimate  or  lawful  war,  s 
tbeietiiree  things^  Ifl.  Juftcaufe  of  complaint. 
Sdly.  Deni^  %£  iatisfa£iion.  Sdlj.  A  mature 
determinatioD  of  the  gpTemment^  that  it  is  for 
the  good  of  the  nat^oas.  But  it  is  not  my  inten- 
tion here  to  go  at  largie  into  the  grounds  of  law- 
ful war  laid  down  by  moralifisy  but  to  confoat 
niyfelf  to  the  one  quefiion^  whether  a  declaration 
of  war  be  required  by  the  law  of  nations  ? 

|t  has  been  generally  fuppofed*  that  to  a  legi^ 
timate  war,  a  previous  proclatKiat)on,  or  declara^ 
ticH)  of  hofitlitiesy  or  iendingy^cnr/  heralds  to  the 
enemy^  was  neceiTaiy;  and  this  opinion  hath 
been  confirmed  by  frequent  practice,  both  ia 
ancient  and  modem  times  (^2). 

(2)  In  the  inftances  of  our  wars  fince  the  revolution,' 
that  of  King  William  with  France  was  preceded  by  a 
(Ql^mn  'declaration,  7th  of  May,  *i699  $   th;il  of  Queeii 

B  3 
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.  But  as  Britaiii  and  bthef  I^iropcaa  StatoB  have 
repeatedly  failed  to  obferve  this  ceremonial,  we 
are  called  on  to  enquire  whether  dieir  honcMir  has 
been  aifeded  by  this  omiflion. 

Grotius  and  PuffendorfT  admits  that  a  regular 
denunciation  of  war  is  not  required  by  the  law 
of  nature ;  bqt  they  fay  it  is  by  the  jus  gtn- 
tium(3);  and  Grotius  even  pretends  that  the 
jus  asquirendi  is  fo  peculiar  to  a  fidenm  war,  that 
it  has  no  force  in  Qthers,  as  e.  g.  in  civil  wars, 
in  which  points  he  has  been  fully  refuted  by 
Burlamaqui.  H«necciud  feems  to  favour  the  ne->* 
(^eflity  of  a  folemn  denunciation  in  his  Prsele£lions 
on  Grotius. 

Thomafius,  followed  by  Bynkcrflioek,  do^  not 
allow  that  it  is  more  than  a  matter  of  courtefy  > 
and  to  ufe  their  phrafe,  both  refer  it  adjbla  officia 
humanitafis.  Tliey  afk  what  rights  of  war  are 
affefited  or  altered  by  its  adoption  or  its  omrffion  ; 
ind  infift,  that  though  it  may  be  proper  or  ad- 
yifable,  it  is  not  neceffary.     Tlie  war  may  com-s' 

Aiiae  bjr  the  fatne,  4tb  of  May,  1702  ;  the  Sp^nifb  war  In 
1719,  by  the  fame  (  but  in  th^t  of  1739)  aflual  hoflilities 
were  committed  beibre  any.  declaration ;  and  fo  in  1756, 
when  thoufands  of  French  ieamen  in  our  ports  were  feized 
by  furprize,  and  their  navy  tbu$  crippled  duxm^  the  war, 
Sofllfo  in  1778. 

(3)  Bynkerlhoek  faith,  that   Grotius  did  nqt  fo  nauch 
treat,  of  40  unmrfal  jus  gentium^  aa  of  the  cuftoms  and 
ufages  pf  certain  Eurppeaxi  nations,  which  do  i^ot  conft}tijt§ 
'^jus.gfmiuf,    Qua^  J[u|:,  ptih.  J/iV  %, 
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mtttce  dtber  by  au  adial  declaration,  -  or  'fay  open 
hoftttitSes,  or  by  a  debvand  and  refhiaflof  jtiftice; 
and  no  fefenan  proclatnation  caii  be  reqiilti^d,  dj^^ 
cept  by  ex^re&  coii^en^n  betM^^den  nationsi^  irfiich 
d6th  notexiil.  '  '  •  -^ 

What  iblemnities,  fiaih  the  eAimeAt  D^tch 
jurifl,  ddtbr^afoii  require,  inol-e  than -to  demanif, 
in  ^  Mindly  manner,  reftiwif ion  of  plunder  ialttd 
competifatfon  for  injiliy X*)  ?  Na^f'/ 'even  thfe 
friendly  requifition  ^  juftice  m  n^t  mdifjjienikbl^ 
neceffary,  for  what  forbid*  lis  to  repel  forccf  by 
force  ?  It:  ttiay  be  A  prbbf  of  irta^oamiii^ty  fa>  gi4e 

,  ...»  r  •  • 

previous  \i^mJng  bf  mtc?nd«f  fof ce,  but'  Jt  'is  not 
a  duty;  The  Rowiins  ^nd  Achitearis  did  itj  but 
Polybius  dleems  it  their  peculifer  gWfy. ' '-  TIfe 
Ji^FS)  -the  Macedonians,  the-  \*^h()ie  of  Greece, 
A*fhaia  excepted,  lifed  not'  thisP  lifa^^J  iior  was 
*be^il6g4Uty  ^  \rati  the  jiifttoft  cjf  •^jbj^ihg  the 
fruits  of  vi^ory,  <#' th^ -ftrdngth^  ^  ttf  TiSfbfeii 
'frea€i^s{-evei  ddtibled  oi^  that  a6(i?mntP  ''Hepro- 
cie^ds  to  give  matiy  iMftsinces  bf'inbdeVft'  wars 
"^cottiniineed  and  earri€?d  Oft  Wvithout^  attv  formal 
previotfd  demilibiatibil;  -^  That  of  GttlHtVus'Adoi- 
phtfS'-^-df'thef'SbarimrtJfe  witii  the  Dirfcili,' <«Htti 

,  .  . .  *  ,         .  ...  « 

■      ..    T  ,,      .        ,  •   .   .  'i  -;        '     .   H   '  !     .•       1  '   »    .»:    ♦' V 

(4)  Q^neftiones  puUlaj.juri%  cap<  2.  battel  Infife, 
that  in  an  gffenfive  war  a  declaration  is  neceflary,  though 
not  in  a  dwSmve,  book  .3, ,  cl^  4,  Grcftiv&  fays,  ^that 
'  though  It  15  not  always  required  by  the  law  pf  nature,^  it  is 
by  the  JQS  gentium,  to  produce  the  effefts  of  impunity  and 
of  lawful  capture,  at  Iciaft  on  one  fi^e;  Barbeyrac  denies 
t&is,    Burlamaqui  fupports  Grotiu^. 

»  4 
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^e  re{|u})lic  wa?  Uberate4 — of  the  Englifhafid 
patch  iu  the  fejgij  of  Charles  II.t— of  the  French 
apfl  Spanjarc}s  in  the  reign  qf  h&wU  XIV. 

On  a  fimilar.p/inciple  it  ha$  h^en^  lately  tnh 
ed  (5)f  that  a£lual  hoflilities  are  i^t  merely  -tp 
be  rppkoned ,  from  the  d^e  of  a  dctclars^tion  of 
yar.  Th^t  wiiere  the  iiate  ^fld  condu6i;  of  a 
country  ha$  been  for  a  confiderajile  time  ambigu- 
ous, th^  ch^ra£ter  of  tht^t  <;buntry,  during  the 
yrhple  qf  th?t  doubtful  ftate  of  a^iHirdy  is  to  be 
jconfidered  a$  hoQjle,  ^nd  thC:  property  feized 
jiuriiig  that  timp  tq  be  treji^tpd  ^s  hoftile;.  and  that 
although  ^  declaration  of .  hoftUi ties  might  make 
tjtjs  cUiference,  iff4loiV{ed  by  the  ufual  a^  J^nd 
prpclanoatipn,  that  it  might  veft  the  right  to  th? 
capture  \ti  the  jpdiyidqal  c^^ptor^  inft^ad  qf  thp 
fifpwr^j  thi$  1?  ^  dpmeftiq  Jiieguktion  only,  and 
makes  uq  .<ii%f^j?e  wHJa  refpe^  tothe.?^diniflio« 
pf  plaim§. madq iby  fonn^ri foreign  pwat^s,     .  •     ; * 

So  qn  the  btreaking  put,  Rot  'pf  war,  but  of  that 
ambiguQv<s  Titration  into,  which- tjie  copdua;  of 
France  |^^d .  put  oth w  c<>\niitries,  whcnt  Holland 
becaipe  Qxpofed  ^o*  French  ir^vafiop,  and  DutcJi 
jhipfs  t]ierefore  detained  in:;  pjjr  ports  (6),  tlie  de- 
claration of  hoftilities  which  followed  afted  on 
^hofe  feizures(7)  with  rcfrofpe^ive  operatloh/ 

(5)  Sec  I  Robinfoii,  p;  iiy,  '  • 

(6)  See  the  cafe  of  the  Gertruyda,  2  Roblnfona  p.  2ix. 

(7)  This  would  rather  infer,,  that  a  declaration  afting 
jctrofpcftively,  as  well  a$  in  future,  was  jaeceflary,    S^e 


> 


Oiap-VIL]    THE  ADMIRALTY,  &c.        S4f 

I'proceed  to  confider  the  immediate  effe6t&  of 
the  war  denounced  either  exprefsly  or  impliedly; 
iiot  all  the  €ffe&s  of  the  war,  nor  the  whole  ex- 
tent of  the  powers  of  the  vi6lor,  but  fuch  only 
asf  come  w}thin  f  he  view  and  defign  of  the  prefent 
l^featife, 

Ofi  the  Immediate  EffeBs  of  JVar  DenounteJL 

■ 

The  immediate  effefts  Xo  which  I  allude,  and 
which  here  clajixi  our  notice,  relate  to  commerce 
with  the  enemy,  and  to  his  property  being  in 
our  ports  at  the  commencement  of  the  war. 

Ex  natura  belli  commercia  inter  hoftes  ceffare;, 
fays  Byjikerftiqek"  (8) ;  and  adds,  quamvis  nulla 
fit  fpecialis  commerciorum  prohibitio,  ipfo  tamea 
jure  belli  commercia  vetita  funt;  a  principle  re- 

4 

cognized  with  us  in  a  very  late  cafe  (9),  in  which 
it  was  held,  that  trading  with  an  enemy  without 
the  kingfs  licence  was  illegal,  and  the  property 
'cond^miiable  as  prize,  (exclufive  of  any  pofitive 
aft  of  parliament)  and  therefore  illegal  for  a  fub- 
je6l  {;o  bring,  even  in  a  neutral  ihip,  goods  from 

r  • 

the  ftau  of  RufEa  with  refpedl  to  Holland,  i  Robinfon, 
p;  30.  w!here  the  court  faid,  Ruffia  could  not  be  confidfirei 
'  as  neutral  from  its  hoftile  aAs  to  Holland  as  an  auxiliaijr 
of  Britain  f  yet  it  would  not  iay  that  Ruffia  was  at  war 
with  Holland,  no  declaration  having  formally  ann9uncc4 

^8)  Qiiass.  Jur.  pub.  cap.  7. 

(9)  P4>tts  V.  Bell,  in  arror,  40  Geo.  Ill, 
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an  enetny^s  port  piirchafed  by  his  dg«nat  ftere 
tefidenty  after  hoftiliferes  comiiietic^d,  though  it 
might  not  appeau*  tiiat  tliey  were  purcbafed  of 
an  enemy.  .  v 

By  the  law  of  nations,  all  pi^opetty  of  the 
enemy  found  in  our  territories  at  the  comintenee* 
ment  of  hoftilities  is  feizable,  and  even  the  debts 
due  to  him  are  clai»iable  by  the  cr^wn;  but  if 
not  claimed  during  the  War,  the  right  to  them 
revives  with  the  peace ;  and  thefe  appear  to  be 
the  rules  adopted  by  .England  (lO). 

Notice  in  the  Gazette  of  preliminaries  of  peace 
having  been  figned,  is  fufficient  notice  to  all  com- 
miffioned  Ihips,  without  any  fpecial  orders  from 
the  admiralty,  according  to  the  beft  opinions  in 
1783. 


I '  1  » 


Wfiat  is  liable  fa:  Capture.  -  1 

.  .  This  queftion  is  eafily  ^nd  ihortly  aafwered, 
fince  all  things  are  liable  toi  .oapture,  botit  pei- 
ibxis  and  propeity  ( U ),    thouglp^   to   things^  mr 

i 

( 10)  See  ante  the  chapter  of  Droits  :  and  fee  the  treaties 
between  Eng^ai»d  and  DentBark,  dfid  between  Engb&d  and 

t^  Spain  in  1667.  Upon  a  declaration  of  war  or  faoftiiicies, 
.ikithLordMans&eld,  all  fbips  of  the  enemy  in. our  poets 
are  detained  and  confifcated^  if  no  agcceiheDt  tjo.the  con- 

b^^^y*.  ^^SiB^  S93' 

(11)  See  Heineccius,  de  nav.  ob  vet.  mer.  vec.  commiffis, 
fee.  9.  and  every  other  ^riteron  political  law  without  ex* 
ception*    Jn  the  eafp  ef  niere  repriil^ls  ijp^eeds  ead^aflkdorsf^ 
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nSlowable^  •  ftlie  w(^  occupation  *k  morjs  properif 
applied)  I  kave  tof  moratltfts  t\iG  taik. of  afeertidii* 
ing  the  boundaries  of  the  power  acquired  ov6r  thii* 
captive,  his  Is^od^  or  his  goods  ;  powers  ^icb  will 
ever  be  regubtt^  by  the  fedin^of  the  warrior,* 
and  the  ma^oers  of  the  age ;  and  tbe  e^ecutio^i 
aod  abalb-of  wbi^h  the  mild  fpirit  of  th6  Chris- 
tian religion  has  wonderfully  foftened,  whiiteyer 
naay  be  iaid  by  the  fooliih  icoffei*-  It  is  rather 
my  bt^neis  b?^^  to  enquire,  when  ami  to  wlien 
the  captured  property  accrues  ? 

*. 
VfkenThmgSiini^^blef  and  particularly  Sh^s,  i^ 
c$tm  the  Property  of  the  Captor. 

In  the  enquiry  as  to  what  is  the  true  rule  upon 
this  fubjeft,    we  mean   only  the  rule  to  which 
civilized  nations,    attending  to  juft    principles, 
ought  to  adhere ;    for  in  praftice    there    is  no, 
uniform  rule  upon  the  fubje^l.     All  nations  agree 
in  this,  that  a  firm  and  fecure  poffeffion  is  requi-^ 
fiteto  perfeQ:  and  complete  a  capture  ;  but  their 
rules  of  evidence  refpefting  the  poffeflion  are  fo 
difcordant,  and  lead  to  fuch  oppofite  conclufions, 
that  the  mere  unity  of  principle  forms  no  uniform 
rule  to  regulate  the  general  pradic^i;  it  is  with, 
fqme  the  ri^le  of  immediate  poffeffion  or  occupar 

» 

fxaveltersy  women  and  children,  have  been  exempted  frcMn^ 
their  efFeds ;  ft  naves  &  merces  hoftium  fint^  utrx(|ue  inv* 
pane  capi  poflUnt  %  bofti  cniqai  in  ho&exn  blDpia  Ucer^  jratio^t, 
'  cpnfipntaij^iij©  ^ft,  H^ine^pius,  ibid. 
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iMmr — withdtbCTS,  tile  nifeof  pwtioetatkpo,  amd 
twe»ty*fo<ir  bours^  poffeffion  (1*2)  ;-^with  cthersy 
tfce-  rnJr  of  brm^ng  infra  pj^te/fHa  (13)  ;•— while^ 
liftfty^^  others  adct'^  the  necdfitjr  erf  an  a^^al  ftti^ 
teiscr  of  condenwation.  Grotiii^  feys^  /»  vrtm 
nMe9  ^  ns  alios  turn  denmm  eaiptcs  tmfmiur  cum 
mrmotitm  aut  portm Jt^^mitur.-^l^J  5.  eh.  \k  De 

Tothis  mte,  that  the  prj2re  maft  be  6r(krgfit  lir/Var 
pm^S(McrhoJ$ium,  aind  there  legally  condemned,  Bfi- 
taiv^adhercsy  and  in  my  hitmble.oprpttHii  with  j^ifticr, 
ftecaafe  it  »  not  reafonable  that  the  owner's  pro- 
i^ky  ihxmli  )^t  divefteA  out  of  hhn^  while  a«y^ 
chance  of  yecovering*  it  reiflaingy  >Hiich  muft  be 
woftil  it  h  carried  infra  pr(cjidia  hqfiium;  and  he- 
caufe,  Wifhaut  a  regular  feondemnatian^  it  cannot 
fc'gairy  appear  that  the  capture  has  not  been  made 
ffraticCy  and  from  a  friend  inftead  of  aii  enemy. 

(iz)  The  rale  of  twenty-fotrr  Frcnirs  pofleilion  rs  the  nrfe 
«if  Fottvgal^  and  it  has  been  fo  rulod  in  Frendi  admiratties, 
JL  ]EUiI|iniba>  p»  7,3;^  It  has  been  indeed  a  very  general  rule. 
tiKuFOUgtiout  the  continent  of  Europe  ,  but  now  no  purcfaafer 
any  >s'4ieve  thiqlcs  hinvfelf  fafe  without  a  fbitence  of  coa^. 
&mnation. 

C13}  The  rale  of  infra  p^-asfidia  is  the  rule  of  the  Ro- 
man  law.  See  Gofs  and  Withers^,  Burrow  ;  fuch  at  leaft  it 
appears  to  be  in  the  Digefts  ;  but  in  the  tnftitutes  it  is  &id^ 
flatim  o^cupantium  fiunt^  The  prefent  judge  of  the  Englifib 
sfdbirrah}r  has  faid,  that  the  rule  of  iQj&aLpra:fidia  is  pro-r 
BaMy  the  true  rule>  1  Robinfon,  60  j  and  Bynkerfhoek 
fiysy  when  the  foVmer  ovrnct  has- loft  all  hope  of  recovery j^ 
quod  eodcin  rcdk* 

3. 
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That  this  is  the  rule  adq>ted  by  Britain,  has 
been  recognized  by  Lord  Mansfield,  who  has 
obferved,  that  though  fome  writers  have  held 
that  ^c  /i6  bojiibui  capimitiar  Jlatim  capieniiua^ 
funt ;  while  others  have  &id,  from  the  fioznaa 
law;  that  the  prize  muft  be  brought  infra  .pra£dia; 
and  Grotius  and  many  more  have  made  tviSDly-- 
four  hours  quiet  pofleflion  the  criterion;  the 
Engliih  court  of  admiralty  holds,  that  no  {30*07 
party  veils  iu  the  captor  till  featence  of  condenii- 
cation  as  good  and  lawful  prize  {14). 

It  has  been  faid  hy  Albericus  GentlCs,  aad 
repeated  after  lAm  by  Orotius,  that  England 
formerly  adopted  a  different  rule,  that  of  twentjv 
four  hoWs  polfeffion ;  and  it  has  been  alleged, 
that  the  rule  now  adopted  by  England  is  peculiar 
to  herfelf  Botli  tbefe  pofitions  are  untrue,  Sir 
Lionel  Jenkins  fays (15),  ix>ndemnatt9n  t^)Qa  the 
enemy's  pofleflion  for  twenty-four  hours,  is  a 
modern  pradice,  not  agreeable  to  the  equity  and 
gallantry  of  the  old  laiperial  kw;  not  the  law 
of  Spain,  nor  of  France,  though  ordinances 
have  been  made  there  to  that  purpofe,  but  not 

{14)  ,2  Burrow,  683,  ui  Gois  and  Withers.  Lod 
M2uvsj&eid*s  words  as  to  Gxotius  are,  tb«  writ'Crs  whooi 
Grotius  followsi  and  many  more  who  follow  him,  anake 
tweAty*four  hours  the  criterion.  Lord  M.  feems  here  in 
error,  for  Grotius  doth  not ;  but  the  bringing  infra  prse* 
fidia  13  bis  criterion,  though  he  fpeaks  of  twenty:-four  hours 
as  2ljus  recentius, . 

{15)  3:d  vpL  771. 
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ratified  by  any  of  their  parliaments,  and  con- 
demned by  the  ufurpers  in  1649 ;  but  whether 
they  intended  this  as  a  novelty,  or  as  an  affirmance 
of  the  ancient  cuftom  of  England,  he  doth  not 
take  upon  himfdf  to  determine.  As  to  the  rule 
adopted  by  England,  it  agrees,  with  the  general 
praftice  of  the  law  of  nations,  by  which  a  fen- 
tence  of  condemnation  is  now  deemed  generally 
lieceffary,  and  a  neutral  purchafer  in  Europe,  dur- 
ing war,  always  looks  to  the  legal  fentence  of 
condemnation  (16),  as  one  of  the  title  deeds  of 
the  ihip,  if  he  buys  a  prize  veffel. 

Bringing  infra  praefidia  hoftium,  and  a  fen- 
tence of  condemnation  being  neceflary  by  our 
fule  to  the  perfection  of  a  capture,  it  will  be 
afked,  what  court  has  the  power  to  pafs  fuch 
fentence,  and  what  is  fignified  by  bringing  infra 
praefidia;  for  being  in  poffeffion  of  the  enemy 
for  twenty-fout  hours,  has  by  fome  been  c^on- 
fidered  as  being  infra  praefidia?  To  the  laft  quef- 
tion  we  anfwer,  that  by  infra  pra^fidia  is  withi  us 
meant,  fome  port  of  the  enemy  where  Ihe  may 
be  legally  condemned  without  any  rifk  of  re- 
capture before  fuch  condemnation  (17).     Beings 

i 

(16)  I  Robinfon,  p.  139.  Non  prius  fifco  aCquifuritur 
capta,  quam  fententia  lata  fit.  Heiii.  de  nav.  ob.  vet.  mer. 
V€c.  comtn.  fee.  16.  Old  Jenkins,  in  his  Five  Centuries, 
ca(e  224,  fays,  that  twenty-hours  was  the  rule  of  England. 

(17)  This  certainly  muft  be  the  meaning  of  Grotius, 
and  of  Sir  W.  Scott,  when  they  f?.y,  that  bringing  infra 
prsefidia  is  the  true  rule.  '  ' 
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therefore  amidftt^eenlsinies  fleet,  or  e\tn  brought 
into  a  neutral  poit^  i&  not  being  infra  preefidisiy 
?br  flill  there  remains  to  the  captured  a  cliance 
of  being  retaken  before' tlieTeflfel  arrives  in  the 
enemies  country,  and  whfletbeveiemains  any  pofli* 
bility  of  recapture  to  a  rofiel  yet  uncondemned, 
flie  is  not  infra  praofidia  in'  the  eyes  of  Britain. 

Tiie  court  condemning  mud  be  a  court  acting  ' 
and  exercifiog  its  fun6):ions  in  the  belligerent 
country.  If  the  court  of  admiralty  of  a  neutral 
country  aflumed  fuch  a  power,  it  would  amount 
to  a  declaration  of  wan  The  coafts  of  that  coun- 
try could  not  be  iafely  approached,  it  would  be 
giving  the  enemy  a  new  ftation  of  ^var,  making 
the  adjacent  fea  a  (cede  of  hc^ilities,  and  afford- 
ing to  him  mod  unjuftifiable  aid  (18).  If,  in- 
deed, the  vefiel  captured  fpom  us  be  coming  inta 
the  port  of  the  enemy's  ally,  flie  is  as  in  his  own 
port  (19);  and  where  other  nations  adopt  a  dif- 
ferent rule,  as  to  the  time  or  requifites  to  a  com-- 
plete  prize,  Britain  is  fometimes  forced  in  quef- 
tions  arifing  relative  to  their  then  claims  or  in- 

(18)  This  was  determined  in  the  remarkable  cafe  of  the 
Fbd  Oyen,  in  ift  Robinf^Hi's  Reports^  and  in  Havelock 
anARockwood,  Term  Reports,.  39  Gieo,  IIL  and  this  in- 
valid condemnation  never  can  be., aided  by  any  fubfequent 
feotence  of  ^  courtof  prize  in  the  enemies  country,  pre- 
tending to  confirm  it,  fo  as  to  aiFe£l  the  original  owner  i  for 
wjtuch  fee  the  Kierljghett,  3  vol.  96. 

{19)  Bynkerfliopk,  Q.  J.  P.  cap,  5.  and  fee  the  cafe  of 
Ae  Chriftopher>  ad  ^.pbinfon, 
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terefts,  to  adopt  a  rule  of  neceffitvr,  as  fhall  be 
inftanced  and  explained  hjeaeafter, :  under  the  head 
offalvage* 

So  far  from  a  neutral  power  havhiig  a  right  to 
condemn^  it  has  been  held  anciently,   that  it  is 
bound  to  reftore,  to  arreft  the  alleged  prize,  and 
give  it  back  to  the  captured,  who  have  a  jus  poft- 
liminit;  and  w^  find  in  Sir  Leoline  Jenking's  let- 
ters,   that  this   queilion  is  ferioufly  put  to  him 
by  the  crown,  though  by  him  anfweretl  in  the 
Begative,     And  we  know  that  treaties  between 
Urigland  and  Portugal  have  engaged,  that  if  a 
ihip  belonging  to  one  country  iliould  be  brought 
hy  its  enemy  into  the  ports  of  the  other,  then 
happening  to  be  at  peace,  the  neutral  country 
ihall  be  bound  to  feize  that  fliip,  and  reilore  it 
to  its  ally»     And  certainly  it  is  acknowledged, 
that  if  the  veffel  was  taken  in  the  neutral  port, 
it  ought  to  be  reftored,  but  not  fo  by  the  law  of 
nations   if  it  be  captured    at  fea^    and   merely 
brought  in  there  (20). 

It  has  been  faid  that  Britain,  while  il^e  indfls 
an  this  forbearance  from  condemnation  of  her 
ihfps  in  neutral  ports,  has  availed  herfelf  of  fuch 
condemnations  of  her  enemies  veffels  at  Lifbon 
and  Leghorn  ;  it  is  anfwered,  that  the  validity 
of  thefe  condeamations  has  never  been  tried  or 
decided ;  and  befides,  thefe  ports,  by  fpecial  trea- 

(20)  Si  captze  naves  portum  gentis  amies  adire  cogantar 
nullum  jus  poilHminii*  Arnica  gens  factum  pro  jure  acciperc 
dcbet»    Hein.  dc  nav.  ob.  vet.  racr.  vec.  comm^  fee.  9,'  * 
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ties,  had  aflumed  particular  charaftera,  and  came 
to  be  confidered  quad  Britifh  ports  :  and  the 
Bntifh  court  of  admiralty  has  refufed  to  condemn 
i  veffel  lying  in  a  neutral  port  (2 1 ). 

The  innovating  French,  of  late  years,  attempted 
to  go  beyond  any,  either  theory  or  praftice,  ever 
before  heard  of,  by  endeavouring  to  eftablilh,  by 
means  of  their  confuls  in  foreign  ports,  courts 
of  admiralty  of  their  own  in  neutral  Countries. 
This  attempt  the  American  States,  at  an  early 
period  of  the  prefent  war,'  fpiritedly  defeated ; 
but  it  was  more  fuccefsful  ii;  the  territories  of  the 
king  of  Denmark,  fuch  confulate  courts  having 
been  ereded  at  Bergen  and  Chriftiarifand,  id 
Norway,  and  moft  actively  employed  until  the 
purchafers  under  their  fentences  were  taught  by 
the  wife  decifions  of  the  Britifh  court  of  ad- 
miralty, that  thofe  fentences  were  futile,  invalid, 
and  abfurd. 

What  has  been  faid  doth  not  extend  to  ihips 
carried  into  the  ports  of  an  ally  in  the  war,  and 
there  condemned,  or  while  the  fhip  is  there,  con- 
demned in  the  captor's  country;  and  theref6re, 
in  the  prefent  war,  a  fentence  of  condemnation 
at  Bayonne,  of  a  fhip  taken  by  the  French  and 
carried  into  St.  Sebaflian  (22),  and  lying  there  at 
the  time  of  the  fentence,  had  been  held  valid ; 

(21)  In  the  cafe  of  the  Herftelder,  i  Robinfon,  X19; 

(22)  2  Robinfonip.  209,  cafe  of  the  Chriftopher* 

VOL.  ir.  s  ' 
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nnd  this  dectfion  agrees  with  Bynkerflxoek's  opi* 
^ion.  Qu.  Jur.  Pub.  cap.  4. 

Having  fiate4  the  rule  of  {kltain,  it  will  not  be 
amifs  to  mention  the  opinions  of  foine  of  the  mod 
cehJHated  writers  on  this  fubjedt  BynkerOioek 
rightly  diftinguiflies  here  between  fiiends,  confede* 
rates,  and  allies,  between  tliofe  who  are  Uridly 
neutral  and  fimply  fi  ieuds*  equally  to  both  parties 
at  wa^-,  without  tiie  ad4itional  bond  of  teeaties, 
thole  who  am  united  by  treaties  to  one  or  both 
of  the  parties,  and  tboG?  }f/bo  are  allies  in  th# 
war :  of  the  lafi;  there  can  be  no  ^edion  that 
they  are  bound  to  retiore  the  captured  property 
pf  their  allies  brought  into  ^eir  ports :  of  the 
Ar&y  tha/t  they  ^r^  not,  for  t^  take  from  one 
friend  to  give  to  another,  only  in  equal  degree 
0(  amity,,  is  evidently  an  injury  to  the  former ;  as 
to  iterates,  he  adnuts  that  their  treaties  may 
bind  them  to  fuch  a  reftoration  (23)  ;  but  ieems 
to  bin;!;,  I(hat  he  cannot  well  conceive  how  this 
^pan  be  done  without  Cbf^ctinie  more  than  damr 
num,  without  ityury  to  the  party  £rom  wliom  his 
j^rey  is  taken,  and  to  the  State  to  which  h^ 
Vplongs. 

The  other  paift  o^the  quefiion  he  deems  of  more 
difficulty,  but  i;e£blves,  that  by  the  law  of  na- 
tions, the  enemy  m2^y  fell  captured  property  in 

(23}  He  mention^  a.  tnunjf  betweeq  the  Stajtc^Geoftnil 
and  Portugal,  iiinilar  tQ  that  above  ftated  b^wei^  Portugal 
and  £nglaf|^« 
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a  neutral  country,  and  the  neutral  permit  it,  thtf 
property  of  the  former  being  free  in  fufcK  a  coun- 
try, and  the  latter  being  at  libetty  to  affift  out 
enemies,  being  neutt^l  to  them,  fo  that  it  be  not 
with  warlike  apparatus,  nor  the  uffiftance  ex* 
tended  to  one  more  than  the  other ;  and  thinks 
that  any  pad  to  the  contrary,  iach  as  that  be- 
tween Holland  and  England,  in  166%  is  a  fpecial 
pad,  and  an  exception  (24). 

Vattell  fupports  him  (25) ;  a  privateet-,  fayl 
he,  may  carry  his  prize  into  a  neutral  pofrt  and 
fell  it,  though  he  would  not  be  allowed  to  put 
his  prifoners  on  fliore  iil  order  to  confine  them. 

Both  authors  evidently  fuppofe  that  the  pro- 
perty is  already  completely  veiled  in  the  enemy, 
without  faying  a  word  of  condemnatiori^  the  verji 
fuppofition  which  England  difallows. 

To  make  a  perfect  and  legal  pri^e,  it  is  alfd 
aeceflary  that  it  ihould  not  be  i^ade  in  any  neu^ 
tral  port  or  Country,  nor  even  within  ihot  of  the 
cannon  of  a  neutral  fortrcfs. 

The  capture  may  be  made  cither  by  kitlgf'$ 
ihips,  by  pr/vateefs  armed  with  letters  of  marqud 
or  commiflions,  by  merchantmen  fumiflifed  witK 
letters  of  miarque,  or  by  VC'fleb  altogether  lincom^ 
iniffiofied';  but  all  thefe  latter  fpecies  of  captur- 
ing, with  their  i*efpc6live  rights  and  power's,  fhali 
be  confidered  in  a  diftinft  chapten 

At  prffent  the  qtiieftion  before  Us  \%  wheA  A 
eiptttte  becomes  cdtttplete  ?  to  which  the  anfWeiif 

(24)  ^u«s.  juris  puBlJci,  cap.  15.  (25)  B^k  ^ 
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made  by  Biitain  appears  to  be,  when  it  is  pad  all 
hopes  of  recovery,  carried  infra  prsefidia,  and 
there  condemned  by  a  court  legally  authorized. 

Such  a  court  muft,  in  deten]iining  that  a  cap- 
ture is  legal,  be  governed  by  certain  principles,  to 
unfold  which  this  might  feem  the  proper  occafion  ; 
but  as  they  lead  us  into  the  vaft  and  extenfive 
field  of  the  duties  and  rights  of  neutrals,  I  have 
thought  it  more  expedient  to  poftpone  that  quef- 
tion ;  and,  fuppofing  for  the  prefent  the  capture  to 
be  legal  and  complete,  to  coufider  the  power  of 
ranfoming  the  capture  thus  legally  made,  who 
are  the  captors  that  might  thus  claim  a  power  of 
ranfoming,  and  what  is  the  law  of  recaptures. 

OfUanfom. 

The  cuftom  of  ranfoming  appears,  from  fome 
regulations  in  the  Confolato  del  Mare^  to  have 
been  anciently  praftifed.  It  then  fell  into  difufe, 
and  feenis  to  have  been  revived  in  the  feventeenth 
century:  but  the  frauds  which  refulted  there- 
from, and  the  advantages  thereby  loft  in  weaken- 
ing the  enemy,  have  induced  many  maritime 
powers,  and  particularly  France,  and  not  long 
fince  Spain,  to  prohibit  the  offering  and  accept- 
ing fuch  ranfoms,  and  England  has  adopted  the 
like  prohibition. 

By  the  22d  Geo.  IIL  ch.  25,  it  is  enaded,  that 
it  fliall  not  be  lawful  for  any  fubje^  to  ranfom,  or 
to  enter  into  any  contrail  for  raufomiog,  any  ibip 
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fcetonging  to  any  Britifli  fubje6);s,  or  any  goods  oa 
board  the  fame,  which  fliall  be  captured  by  the 
fubje6ls  of  any  ftiate  at  war  with  his  majefty,  or  by 
any  perfons  committing  hoftilities  againft  his  fub- 
c&^^ — 

All  contrafts  which  fliall  be  entered  into,  and 
all  bills,  notes,  and  other  fecurities,  which  ihall  be 
given  by  any  perfon  for  ranfom  of  any  fuch  ihip, 
or  of  any  goods  on  board  the  fam(f,  fhall  be  abfo* 
lately  void — 

If  any.perfon  iliall  ranfom,  or  enter  into  contrail 
for  ranfoming,  any  fuch  iliip,  or  any  goods  on 
board  the  fame,  fuch  perfon  fliall  forfeit  five  hun- 
dred pounds ;  to  be  recovered,  with  full  cofts,  by 
any  perfon  who  fliall  fuc  by  aftion  of  debt  in  any 
court  of  record  in  Weftminfter. 

lu  Ireland  a  fimilar  ftatute  was  paffed  in  the 
21ft  and  22d  years  of  his  prefent  majefty's  reign,^ 
chapter  the  54th. 

Before  thefe  ftatutes  were  made,  it  was  held 
that  the  mafter  might  hypothecate  the  fliip  for  his 
own  redemption ;  and  very  curious  queftions  arofe, 
occafioning  violent  ftruggles  between  apparent  hu* 
manity»  and  apparent  juftice,  for  thefe  {Qualities 
never  can  really  come  into  contaft,  of  which  re- 
markable inftanqes  may  be  feen  in  Yates  v.  Hall,^ 
1  Term  Rep. ;  and  in  Briggs  v.  the  Perfeverancc, 
Appendix  to  the  prefent  work. 

By  the  prize  aft,  a  privateer  taking  ranfom  for- 
feits her  comnaiflion  or  letters  of  marque,  and  her 
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commander  i$  punifliabie  with  fine  and  imprifoii- 
nient  by  thp  court  of  adpiiralty. 

fFh(f  are  the  Captor^. 

Upon  thi3- fubje6b,  before  the  days  of  Grotius, 
much  controverfy  had  arifen.  Tlie  modern  inter- 
preters of  the  Roman  law  finding  therein  the  adage 
capta  capientiupi  Jieriy  held  that  primarily  the  im^ 
mediate  takers  acquired  a  property  in  the  capture, 
J:hough  the  diftribution  was  left  to  the  difcretjou 
of  their  commanden  This  opinion  Gfotius  la- 
bours to  refute;  though  he  admits,  that  (lat^ 
may,  as  they  pleafe,  reforve  the  property  to  them- 
felves,  or  giye  it  to  the  captor^  :  yet  he  infifts  that 
they  have  univerfally  agreed,  that  fuch  captured 
goqds  fliall  be  confidered  in  no  other  light  than 
fe$  nuUiuSy  which  become  the  property,  not  al- 
ways of  the  immediate  occupants,  but  of  thofe 
vnder  whofe  power  they  ^-e,  qr  by  whoi^  they  are 
paid  Of  employed. 

Even  if  enemies  goods  do  becon^e,  by  the  law 
of  nations,  the  property  of  him  that  takes  them, 
yet  the  prefent  praftice  of  the  mofl;  ciyil  and  pu- 
iflant  fovereignties  of  the  world  hath  fuperfeded 
this  law;  and  the  title  to  enemy's  goods  is  veiled 
|a  the  prince,  or  gjoverning  power,  and  frqni  thei|<;f . 
derived  as  other  regaliq  are  (26). 

(zb).  Qwim  Princeps  fu,  cu}u^  aufpiciis  bellum  geritur, 
f46ti)que  q(  fiwtus  qt  ooera  ferat,  praeda  ip(i  cedit.— -H^ii). 
fi?  N^v^.  ob.  vet.  meft  vcc,  ^gmgiiffis,  fee.  13, 
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One  cafe  b  faid  to  be  exccpteil,  that  of  a  mer- 
chant Alp,  without  coniniiilion,  taking  a  ihip 
which  firft  aflaults  it  Bynkeiiboek  holds  that 
this  capture  belongs  to  the  TidoriotB  crew,  ex- 
clufive  of  every  othar  claim ;  and  it  is  iaid  that 
the  fovereign  ha^  no  effective  title,  as  the  mariners 
z6Ud  under  the  primseval  law  of  felf-defenee,  pa- 
ramount to  all  civil  tights  and  conftitutions^  and 
needing  no  commifllion.  This  reafoning  may  be 
good  as  to  pirates;  but  I  iee  nothing  to  except 
the  cafe  from  the  general  rule  of  captures,  if  it  be 
from  a  legal  enemy.  However,  this  cafe  is  pro* 
vided  for  by  ftatute,  dividing  the  fpoit  betwees 
the  crew  of  the  ihip  arid  the  owners  in  the  mamvep 
praftifed  in  private  flrips  of  war  (27). 

The  right  of  the  fovereign  to  all  captures  was 
acknowledged  in  France  before  the  devolution; 
was  always  the  la^^r  of  England,  according  to  tbd 
opinion  of  the  privy-council  declared  a  few  ye^arA 
after  the  refioration  (28);  and,  in  VatteFs  judg- 
ment, oivght  to  be  tlie  law  of  all  nations  (29).  The 
law  of  nations  divefts  the  fight  of  the  former  owner, 
and  then  the  municipat  law  vefts  it  ia  the  king(30). 
Conformably  to  Vattel's  re^oning,  indeed,  thi^ 
fight  or  prerogative  in  the  king  ought  to  be  0Qn«^ 

(27)  Statute  22d  and 23d  Charles IL  ch.  I|; 

(28)  Sk  L».  Jenkins* 

(29)  Vattel,  book      •  fee.  202. 

(30)  By  the  king  or  prince  I  diways  underftand  the  go% 
yerning  power  off  Ac  ftate,,  whatever  its  torn  muy  be« 

s  4 
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iidered  id  a  truft  for  the  benefit  of  the  nation. 
And  fuch  feem  to  have  been  the  fentiments  of  the 
znonarchs  and  parliaments  of  thefe  countries  in 
the  eighteenth  century ;  for  the  legiflature  of  Bri- 
tain has  generally,  during  that  period,  taken  upon 
itfelf  to  grant  to  captors  as  their  own  property  (31), 
after  legal  feritence  of  condemnation,  all  prizes 
made  by  king's  ihips,  or  privateers .  and  letters  of 
marque,  but  to  be  divided  and  apportioned,  in 
the  firft  cafe,  in  fuch  fliares  and  manner  as  his 
majefty  by  his  royal  proclamation  (32)  Ihould  ap- 
point t,  M^hich  proclamation  iflues  accordingly;  and 
in  the  latter,  in  fuch  manner  as  fhall  be  agreed  upon 
among  the  parties. 

The  captors  entitled  under  thefe  afts  and  pro-r 
clamations  are  not  only  thofe  immediately  en- 
gaged, but  all  veflels  of  the  fame  or  an  allied  na-r 
tion  near  enqugh  to  ftrike  terror  into  the  enemy 
(S3). 

Cafes  of  joint  capture  are,  however,  attended 
with  much  ditBculty,  as  depending  often  on  mi- 
nute facts,  and  the  decifions  upon  them  have  not 
been  always  uniform,  Perfons  who  do  not  ac^ 
tually  take  poffeflion,  but  only  contribute  endea- 
vours to  that  event,  are  captors  not  de  fafto,  but 

(31)  See  the  prize  z&s. 

(32)  This  proclamation  in  the  prcfcnt  war,  as  to  France, 
is  dated  17th  April,  1793. 

(33)  Molloy,  book  i.  ch.  2.  fee.  22.  2  Leon,  182. 
2  Robinfon,  p.  28,    Douglas,  324^     Sir  L,  Jenkins. 
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by  conilrudion,  and  the  difpofition  of  the  court 
of  admiralty  is  to  narrow  that  conftru£tion.     Thus 
in  the  cafe  of  the  Mars,  in  1760,  quoted  2  Robin- 
fon,  p.  22,  a  claim  of  joint  capture  was  aifallowed 
to  {hips  not  in  company,  but  ftationed  at  different 
outlets- to  catch  the  enemy.     And  the  Veftal,  de- 
tached from  a  part  of  the  fleet  on  the  coaft  of 
Holland,   in  1798,  to  call  in  aid  the  whole  body 
of  the  fleet,  and  give  information  to  the  admiralty, 
and  thereby  prevented  from  joining  till  two  <lays 
after  the  engagement  with  De  Winter,  was  not 
permitted  to  fhare.    2  Robinfon,  p.  1 6.     The  onM 
probandi  lies  on  thofe  fetting  up  the  coni):ru£lion ; 
but  joint  chafing,  or  being  in  fight,  is  fufficient 
to  entitle  fhips  on  captures  at  fea,   provided  the 
being  in  fight  be  at  the  commencement  of  the 
engagement,   or  afterwards  during  its  continu*' 
ance;  in  either  of  which  cafes,  bdng  detached  on 
fervice  during  part  of  the  time,  fliall  not  preju- 
dice.    Without  thefe  requifites,  common  enterprize 
Js  not  fuflScient.      We  fpeak  of-ihips;  for  mere 
being  in  fight  of  a  battle  at  fea,  without  a  contri- 
bution of  aBual  aflifiance,  is  not  fuflficient  to  fupr 
p^rt  a  claim  of  an  army  to  ihare  with  fe)Ei  forces 
(34).     Claims  on  the  part  of  non-commiffioned  joint 
captors  have  been  admitted ;  but  in  a  late  cafe  it 
was  ruled,  that  private  armed  (hips,  fuch  as  tran- 
fports,  interpofing  in  a  fervice^  if  not  aflbciated 

(34)  Sera  claim  of  the  army  to  (hare  in  the  fliips  c^p-* 
Ured  at  Saldanha  ba^  refufed^  2  Rpbinron,  55, 
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and  employed  in  a  miFrtary  capacky,  were  not 
entitled^  and  wearing  a  pennant  no  conclvifiTe 
proof  thereof  (35). 

Grotius  diftinguiihes  between  afts  of  hoftility 
truly  public,  and  private  a6>s  that  are  done  upon 
occafion  of  a  public  war.  By  the  latter,  tccord- 
mg  to  him,  perfons  acquire  to  tbemfelves,  princi- 
pally  and  direftly,  what  they  take  from  the  enemy — ► 
wfeereas^  by  the  former,  «very  thing  taken  belongs 
to  the  ifholt  body  of  the  people,  or  to  tlie  fove-^ 
lejgn*  This  diftindlioB  Burlamaqai  juftly  con- 
demns ;  for  the  war  being  derived  from  public  an- 
tFiority,  whatever  riglit  indtvkluab  have  |o  things 
taken  fron»  the  enemy  muft  be  derived  from  thence 
alfo.  The  right  of  war  is  in  the  fovereign  alone,, 
aod  all  things  taken  are  originally  acquired  to 
hh%  itt.  whofe  bands  foever }  and  therefore  Eng* 
hmd  confiders  prizes,  whether  taken  by  tetters  of 
loarque  or  king's  fliip*,.  equally  belonging  tOt  tber 
fiate^  till  granted  to  the  captors* 

Of  jRecerpfnre  and  Salvage, 

To  tmderftand  this  fnbje^,.  it  is  previoufly  n^ 
^ffary  rightly  to  comprehend  the  notion  ol  lb« 
Jus  PoJHminiL  The  Roman  definition  of  it  was 
^vea  wjiea  treating  of  tiie  civil  law  (SS),     I  ftiall 

(35)  2  Robinfon,  274, 

•  (36)  $€€  ante  the  chapter  on  the  relation  between  6thcr 
and-fon- 
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i  here  give  VatteFs,  which  is,   that  right  in  virtue 

of  which  things  taken  by  the  enemy  are  reftored 
t:o  their  former  ftate,  when  coming  again  under 

I  the  power  of  the  nation  to  which  they  belonged. 

i  This  right  is  the  fubje6l  of  a  remarkable  chapter 

in  the  4i)th  book  of  the  Pandefts,  entitied  De 
Captvois^  et  De  Pojiliminio.  The  doftrine  there 
laid  down  differs  from  that  of  modern  times ;  for 
the  Romans  coniidered  this  right  as  extending 
not  only  to  perfons  and  lands,  which  do  no^t  at  pre- 
fent  claim  our  attention,  but  alfo  to  certain  move- 
ables (37),  as  to  fliips  of  war  and  merchantmen^ 
though  not  to  fidiing  or  pleafure-boats  (38). 

In  the  praftice  of  the  modern  law  of  nations, 
however,  all  moveables  or  booty  are  excepted  from 
$he  right  of  poftliminium,  not  but  that  by  nature 
gooils  of  all  kinds  are  recoA'erable  by  this  rigjht; 
but  from  the  difficulty  of  knowing  moveables  again, 
^nd  the  endlefs  difputes  which  would  fpring  from 
therC'vindication  of  them,  thisexception  hasarifen ; 
.  and  alfo  becaufe  when  fuch  effefts  are  taken  by 
^n  enemy,  and  carried  into  a  place  of  fafety,  thc^ 
owner,  from  the  little  hopes  of  recovering  them^i 
is  fuppofed  to  have  reKnquiflied  and  given  theni 
up.     If,  therefore,  they  are  retaken  imme^ately 

(37)  With  thefe  exceptions  their  rule  was  like  ours*  Si 
quid  bello  captum  eft,  in  prsda  eft,  non  poftliminio  reditu 
Labeo.  in  cap.  S.  De  Captivia  ic  Poftliminiow 

(38)  Navibus  longis  atque  onerariis,  poftliminium  eftj 
n^n  pifcatories,  aut  yolupt^tis  caufa^  fF.  4^  15*  2. 
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after  the  feizure,  Vattel  (39)  fays  that  the  right 
of  poftliminium  doth  apj)ly  (40),  hecaufe  then  it 
U  neither  difficult  to  know  them  again,  nor  can 
the  proprietor  be  fuppofed  to  have  reliuquiflied.     . 

The  opinion  of  Vattel  doth  not  differ  from  that 
of  Bynkerilioek.  ''  If,"  iaith  the  latter,  ''  the 
*^  moveable  is  become  the  property  of  the  enemy 
**  pleno  jure  (41),  and  is  afterwards  retaken,  it 
* '  belongs  to  the  retaker ;  if  not,  it  returns  to  its 
*'  former  owner,  he  paying  falvage  (42).  And  no 
*'  length  of  time  fmce  the  capture,  nor  bringing  of 
**  the  prize  into  a  neutral  port,  makes  it  a  perfeft 
**  prize;  it  muft,  fay  the  foreign  jurifts,  be  brought 
**  into  a  port  of  the  enemy,  or  of  one  of  his^  allies 
*^  in  the  war,  and  there,  fay  Britain  and  moft  Eu- 
*'  ropean  nations,  regularly  condemned," 

This  then  has  been  confideved  in  modern  times 
as  the  univerfal  rule  of  the  law  of  nations,  that 
moveables  recaptured  are  to  be  reftored  to  the  firft 
proprietor  on  falvage,  unlefs  tlie  captor  has  be* 

{39)  Book  3,  ch.  14.  fee.  209. 

(40}  Vattel  is  here  incorreft :  they  go  back  td  the  owner, 
becaufe  never  perkQ.  and  complete  prize.  Poftliminy 
cannol  apply  to  incomplete  prize.  *'  Suavis  hie  fermo  de 
"  poftliminio/'  fays  Bynkerfhoek,  ''  nam  qui  fciunt  quod 
*'  poftliminium  fit,  fciunt  quoque,  non  eff^  nifi  ejus^  quod 
'*  in  hoftium  dominium  ante  tranfierat,*' 

(41)  When  it  doth  fo  has  been  already  confidered,     . 

(42)  Bynkerfhoek  on  the  queftion,  Res  mobiles,  &  pr%« 
fertim  naves,  an  &  quoufque  recuperatori  cedent  f 
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come  full  proprietor  of  the  prize;  and  this  rule 
,f^ppofes  that  the  captor  may  hecome  full  proprietor 
of  the  prize,  to  the  total  extinAion  of  the  rights 
of  the  firft  proprietor.     Now  of  the  truth  of  this 
fappofition  many  eminent  authors  have  exprefled 
their  doubts  (43),  and  one,  who  I  believe  is  ftiH 
living  (44),  decidedly  denies  it  He  holds,  that  by 
the  law  of  nations,  though  the  proprietor  cannot 
cohfidet  the  taking  away  of  his  property  by  a  legal 
enemy,  or  even  the  alienation  of  it  to  a  third  per- 
fon  (45),  as  an  iufraftion  of  the  law  of  nations, 
yet  h6  never  can  lofe  his  property  therein ;  and 
that  daring  the  whole  courle  of  the  war,   he  may, 
if  he  can,  not  only  recover  it  from  the  enemy, 
which     no    one  denies,    but  claim    it    from. the 
hands  of  a  third  poffeflbr  ;  and  this,  whether  that 
third  poffeflbr,    being  a  foreigner,   has   obtained 
it  by  purchafe,    or  being   a  compatriotc  by   re- 
capture, the  firft  owner  paying  falvage  to  every 
recaptor. 


(43)  Puffendorf,  Cocceius,  Lyferus. 

(44)  Mr.  Martens. 

(45)  The  words  of  Mr.  Martens  here  appear  a  little 
confufed.  He  feems  to  admk  a  poffeffory  right  in  the  cap- 
tor, though  not  a  right  of  property.  Now  if  he  had  z 
poffeflbry  right,  he  might  cede  that  to  the  neutral  vendee^ 
who  would  then  have  a  poflefibry  defence,  which  he  furcly 
has  not,  unlefs  where  nations,  likeBritain,  allow  neutrals  to 
purchafe  captured  property  legally  condemned. 
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tVhatcver  be  the  juft  principle  in  the  abftraft, 
upon  this  queftioii  whether  a  full  property  has 
been  conveyed  to  the  enemy  by  the  capture ;  a 
queftion  which  never  can  (as  Lord  Mansfield  ha* 
obferved  (46),  arife  but  between  the  owner  and  a 
neutral  purchafer,  or  between  the  owner  and  a 
recaptor) ;  Britain  has  left  no  room  for  contro- 
xerfy  on  the  fubjecl,  having  repeatedly  by  her 
fiatutes  ordained,  that  all  recaptures^  unlefs  the 
veffel  retaken  has  been  fet  forth  by  the  enemy  as 
a  fliip  of  war,  fliall  be  rcftored  on  falvage ;  and 
that  neutrals  may  legally  purchafe  from  th«  enemy, 
after  a  regular  condemnation  in  the  enemy's 
countiy,  a  liberty  to  neutrals  which  France  de- 
nies. 

Yet  even  here  a  queftion  may  arife  of  fomc^ 
importance.  When  Britain  fays,  in  its  prize  adts^ 
(jeach  intended  to  continue  only  during  the  exift- 
ing  war),  that  the  captured  property  of  her  kihg's. 
iubjefts  fliall  be  reftored  on  falvage,  doth  Ihe 
mean  merely  to  declare  the  law  of  nations  as 
at  prefent  interpreted,  or  by  the  ena^ion  of-  a 
iiew  law,  to  imply  its  deviation  from  that  gene- 
rally i^ceived  ?  If  the  latter,  then  in  the  outfet 
of  a  war,  before  a  prize  a6l  paffed,  reftitution 
might  be  by  captors  refufed. 

The  ftatute  reftoring  on  falvage  which  demands 
oar  immediate  confideration  at  the  prefent  period^ 

(46)  2  Burrow^  693, 
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is  that  of  the  33  G^o.  III.  ck.  66.  which  ena^ 
that  if  any  fhip  or  vcflel,  or  boat,  taken  as  prlsse, 
t)r  any  goods  therein,  Hiall  appear  and  be  proi^adl 
ia  any  court  of  admiialty,  having  a  right  to  take 
cognizance  thereof,  to  have  belonged  to  any  of 

his  majefty's  fub|eds  of  Great  Britain  or  Irektod, 
or  any  of  the  dominions  and  territories  vemUst' 
ing  and  coatiauing  under  his  Ma|e(ly's  prote^on. 
and  obedience,  which  were  before  taken  or  finw 
prized  by  any  of  his  roajefty's  ei^mies,  and  at  aioy 
time  afterwards  again  furprized  and  retaken  by 
any  of  his  majefiy's  fliips  of  vrar,  or  any  prirateer 
or  other  Hiip,  veiTe),  or  boat,  un^er  his  majdly's 
prote6tiott  and  obedience,  that  then  fuch  ihips, 
veffels,  boats,  and  goods,  and  every  fuck  pact 
aad  partSt  thereof  as  aforeiaid,  formerly  belonging 
to  fuch  his  majefiy's  fubjeds,  ihall  ia  all  cafes 
(&v«  in  fuch  as  are  thereafter  excepted)  be  ad- 
judged to  he  reftored^  ami  ihall  be,-  by  decide  of 
the  faid  court  (^  admiralty,  accordhagly  reftoi^d 
to  fuch  former  owner,  or  owners  or  proprietorSp 
he  or  they  paying  for  and  in  lieu  of  falvage  (if 
retakem  by  any  of  his.inajefty's  fliips)  oae-eigiitk 
part  of  the  true  value  of  tlie  ihips,  velfels,  boats^ 
and  goods  refpe6ively  fo  to  be  redored ;  whicb 
laid  falvage  of  one-eighth  fliall  be  anfwered  ajul 
paid  to  the  flag-ot!icerS|  captains,  officers,  iea« 
men,,  marines,  and  foldiers,  in  his  majefty's  (aid 
fiiip  or  iSups  of  war,  to  be  divided  in  fuch  « 
manoer  as  before  in  tills  a&  is  dire6ied  toucfar 
ing  the  (hares  of  prizes  belonging  to  tho  flaj^^ 
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officers,  captains,  officers,  feameii,  mafines,  and 
foldiers,  where  prizes  are  taken  by  any  of  his 
majefty's  Ihips  of  war;  and  if  retaken  by  any 
privateer,  or  other  ihip,  veffel,  or  boat,  cne-fixth 
part  of  the  true  value  of  the  faid  fhips,  veffels, 
boats,  and  goods,  all  which  payments  to  be 
made  to  the  o^vtler  or  owners,  officers  and  fea- 
men,  of  fuch  privateer,  or  other  fliip,  veffel,  or 
boat,  fhall  be  without  any  dedudions,  and  fliall 
be  divided  in  fuch  manner  and  proportions  a» 
ihall  have  been  agreed  on  by  them  as  aforefaid  ; 
and  in  cafe  fuch  fhip,  veffel,  or  goods,  fliall  have 
been  retaken  by  the  joint  operation  or  means  of 
one  or  more  of  his  raajefty's  ihips,  and  one  or 
more  private  Ihip  or  fliips,  then  the  judge  of  the 
high  court  of  admhalty,  or  other  court,  having 
cognizance  thereof,  fliall  order  and  adjudge,  fuch 
falvage  to  be  paid  to  the  recaptors,  by  the  owner 
or  owners  of  fuch  retaken  -fliip,  veffel,  or  goo()a, 
as  he  fhall,  under  the  circumflanccs  of  the  cafe, 
deem  fit  atid  reafonable,  which  falvage  fo  to  be 
adjudged,  fhall  be  accordingly  paid  by  the  owners 
of  fuch  retaken  fhip,  veffel,  or  goods,  to  the 
agent  of  the  re-captors,  in  fuch  proportions  as  the 
faid  court  fhall  adjudge ;  but  if  fuch  fhip  or  vef- 
fel fo  retaken  fhall  appear  to  have  been,  after  the 
taking  of  his  majefly's  enemies,  by  them  fet  forth 
as  a  fhip  or  veffel  of  war,  the  faid  fhip  or  veffel 
fliall  not  be  reflored  to  the  former  owners  or  p?p-  - 
prietors,  but  fliall,  in  all  cafes,  whether  retakeii 
by  any  of  his  majefty 's  fliips,^  or  by  any  privateer, 


Chap.  VII.]    THE  ADMIRALTY,  &c.         £73 

be  adjudged  lawful  prize  for  thp  benefit  of  the 
captors. 

Before  the  prize  laws  were  made,  continuiiig 
the  jus  poftliminii  for  ever,  uuleis  the  ilxip  retaken 
ihall  have  been  fet  forth  by  the  enemy  as  a  fliip 
of  war,  and  perhaps  whenever  thefe  laws  do  not 
exiil,  the  marine  laws  of  Englamt  ordained,  and 
do  ordain,  like  the  old  marine  law  of  moil  other 
nations,  that  the  property  was  changed  fo  as  to 
bar  an  owner  in  favour  of  a  vendee  or  recaptor, 
after  brmging  the  ihip  infra  ^r^^Hdia  hoftium, 
And  a  regular  fentence  of  condemnation  there, 
though  not  before  (47) ;  and  if  fo,  thefe  ftatutes 
concur  with  the  abftra^  principle  maintained  biy 
Mr.  Martens*  Britain  alfo  reftores  recaptures  to 
friendly  powers, 

But  though  the  rule  above-mentioned  be  now 
adopted  by  Britain  with  refpeft  to  the  recaptured 
ihips>  whofe  owners  are  his  majefty's  fubjefts,  it 
doth  uQt  follow  that  ihe  will  adopt  thjs  rule  as 
to  fliips  recaptared,  which  had  belonged  to  the 
•fubjeds  of  foreigp  powers  whp  have  adopted  a 
different  r^Ie.  Here  the  rule  of  reciprocity  pre- 
vails, s^nd  in  wbateyer  cafps  they  have  faid  that  the 
recaptured  property  ihall  not  be  reftored,  Britain 
l^il]  do  the  fame ;  and  it  has  been  laid  ^  down  in 

(47)  A.  cafe  before  thefe  ftatutes  was  decided  againft  a 
vendee,  after  a|ong  poifeffion,  two  fales  andfeve'ral  voyages^ 
for  want  of  a  fent€;nct  of  condemnation. 

VPL.  II,  T 
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the  Engliih  court  of  admiralty,  that  the  proper 
rule  for  a  State  to  apply  to  the  recaptured  pro- 
perty of  its  allies,  is  the  rule  of  that  country  to 
which  the  recaptured  property  belongs  (48)  ;  thus 
the  law  of  Portugal,  having  formerly  eftabliflied 
twenty-four  hours  poffeflion  by  the  enemy  to  be 
a  legal  diveftment  of  the  property  of  an  original 
owner,  that  rule  was  applied  in  a  leading  cafe  (49) 
to  a  Portugueze  veflel  taken  by  the  French,  and 
retaken  by  Englifli  cruifers,  after  being  a  month 
in  polfeflion  of  the  enemy,  and  the  Portugueze 
claimant  defeated  in  favour  of  the  Englifli  re- 
captor — but  when  Portugal,  in  May  1797,  re- 
laxed from  that  feverity,  direfted  the  reftitution 
«of  the  property  of  allies,  and  forbad  the  con- 
demnation of  Britifli  property  recaptured,  Eng- 
land adopted  the  fame  rule  with  refpeft  to  the 
recaptured  property  of  Portugal. 

The  general  adoption  of  this  rule  feems  to 
make  it  unneceffary  to  go  into  all  the  diftinfitions 
which  have  been  made  by  Mr.  De  Martens,  in  a 
late  treatife  on  the  fubjeft  of  recaptures.  He 
holds  that  a  recapture  of  moveable  (50)  property 
belonging  to  our  allies  in  a  war,  ought  to  be 

(48)  Sir  William  Scott,    who  approves  this  rule,.  9$ 
being  both  liberal  and  juft,  obferves,    that  ftill  it  is  not 
^agreeable  to  the  pra&ice  of  nations,  i  Robinfon^*  61 1. 

(4.9)  Cafe  of  the  Santa  Ctuz,  i  Robinfon,  p.  50. 

(5b)  Under  moveable  things,  the  Jurifts  always  include 
fe  moventia.  . 
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redared  according  to  tbe  feme  principles  as  are 
eftablijbed  with  rdpefl  to  oor  own  fellow  fobjedb, 
and  fo  of  tlie  fhips  of  a  mere  auxiliary  (which  he 
diiiingtiifhes  from  an  ally)  if  they  be  part  of  the 
iuccours  he  fends  ns^  That  if  two  powers  happen 
to  be  engaged  in  war  with  a  thirds  but  without 
any  n^tral  concert  or  convention,  (as  the  Turks 
and  Holland  were  with  Philip  11^  of  Spain) 
neither  is  obliged  to  reft  ore  recaptures  to  the 
Other,  if  the  capture  by  the  enemy  was  complete 
imd  perfect  i  and  that  as  to  perfeffc  neutrals,  if 
their  Alps  were  by  the  enemy  legally  omfiicated, 
and  ientence  of  condemnation  pronounced,  we 
are  not  obliged  to  reftore  them  if  recaptured  ;  but 
if  fentence  has  not  yet  been  pronounced,  or  there 
was  no  falid  motive  (51)  for  flopping  them,  we 
are  bound  to  reftore  them,  as  in  the  laft  infiauce 
the  enemy  himfelf  would  be. 

All  thefe  queftions  become  unneceflary  if  we 
have  only  to  aft,  what  would  the  third  power 
have  done  with  refpeft  to  our  fhip»  in  the  like 
cafe,  and  under  fimilar  circuraftances. 

One  caife  more  only  remains  to  be  mentioned, 
that  of  a  recapture  recovered,  e.  g,  a  French  fbip 
^aptur^  by  A.  retaken  by  tlie  French,  and  frou^ 

(5j)  Mr*  Dc  Martens  conceives  it  a  difficult  qaeftioQ  tQ 
determine  what  law  is  to  decide  on  the  foUditj  of  tbi  motive 
in  the  courts  of  the  captors,  or  of  the  recaptors  ibverei||xi  \ 
but  cmcludes,  that  it  is  to  be  decided  by  neither,  but  by 
the  principles  of  the  uniyerfal  law  of  nations,  aiod  by 
^eaties. 

-T  2 
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^hem  recaptured  )by  B.  A  queftion  is  here  m^dp 
)by  ]Mr.  Martens  to  arife  between  th^e  laft  recap-: 
tor  and  l^i?  countrymen  thp  fii-ft  paptors  ;  and  that 
queftion  he  n)akes  to  dppend  upon  another, 
>vhether  the  firft  captor  had  acquired  a  full  pro- 
perty in  the  prize, "  ajid  whether  that  had  beea 
divefted  by  the  enemies  recapture  ?  If  he  had  not 
acquired  full  property,  or  having  done  fo  it 
was  afterwards  diyefted,  he  cannot  claiip  reftitu- 
tion. 

If  appears  (hen,  that  England  having  adopted  4 
moll  liberal  rule  of  reftitution  with  refpe^  to  the 
recaptured  property  of  its  own  fubjecls,  gives  the 
benefit  of  this  rule  (52)  ^o  its  allies  (^3),  until 
ii  appears  that  they  ^ft  towards  Britifh  prqperty 
on  a  lef§  liberji^l  principle.  I  fay,  unlefs  this 
(Appears,  for  Britain  reftores  Qn^Jalvage  without 
enquiry,  until  it  appears  that  the  ally  purfues  a 
different  rule,  i.  e.  untij  this  information  ivS,  as  it 
>vere,  forced  upon  th^  cqurt.  It  dijl  fo  ^yith  re- 
fpe^  to  Spain,  until  piore  accurate  informatioi^ 

(5a)  The  pr.efent  learned  j^dge  of  the  admiralty  ha$ 
quoted  from  the  mani^fcriptsof  Sir  £»  Simpfon,  the  rule  \i^ 
his  timC)  which  appears  to  be  th^  fame ;  the  rule  is,  faith 
he,  that  England  reftores  on  falvage,  to  its  allies,  but  if 
inftanqes  can  be  given  of  Britifh  property  retaken  by  them 
^nd  condeqined,  the  court,  in  their  cafes,  follows  theif 
own  rule, 

(S3)  It  is  plain  here  that  allje3  is  not  ufed  in  a  ftrift-j 
^Mt  in  a  gen^rf^l  frnfej  not  for  allies  in  a  war,  but  for 
friendly  powers,  States  in  amity. 
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Vith  refp^6l  to  the  Spatiifh  law  compelled  a 
change  ;  it  doth  fo  with  refpe6l  to  Amefica,  Den- 
mark, Sweden,  and  Hamburgh  (54). 

The  falvage  upon  which  Britain  reftores  to  itd 
own  fubjefts  is,  as  we  have  feen,  fixed  by  afts 
of  parliament,  td  Ihips  of  war  an  eighth,  to  pri- 
vateers a  fixth  (55).  But  with  refpeft  to  the 
recaptured  property  of  allies ;  here  fhe  again  fol- 
lows their  own  rule,  and  adopts  a  lyftem  of  re^ 
ciprocity.  Thus  the  falvage  which. Portugal  de- 
crees, being  one-eighth  to  fhips  of  war,  and  one*- 
fifth  to  privateers,  while  the  marine  law  of  Eng- 
land reftores,  in  the  latter  cafe,  on  a  payment  of  a 
fixth  only,  the  rule  of  falvage  which  Portugal 
has  eftabliflied,  is  applied  to  her  own  veflels  when 
reftored  in  Britain  (56). 

We  have  hitherto  confidered  recapture  by  vef^ 
fels  of  war  ;  but  a  fliip  may  be  recovered  alfo,  or 
xefcued,  by  the  infurreclion  of  the  prifoners  on 
board  of  her,  or  by  her  being  forced  by  fl;reft  of 
weather,  or  coming  by  any  other  accident  into 
our  ports. 

In  thefe  cafes  alfo  the  veflel  is  reftored  on  fal*i 
rage,  although  they  not  being  mentioned  in  the 

(54)  I  Robinfon,  p.  65. 

(55)  The  falvage  to  privateers  was,  by  the  old  prize 
Z^Sy  made  to  depend  on  the  time  during  which  the  prizi 
had  been  in  thfe  hands  of  the  etiemy. 

(56)  Before  the  prefent  war,  it  was  not  the  cuftom  of 
Britain  to  grant  falvagc  at  all  on  n^utrtil  property  recap- 
tured. 

»  3, 
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price  ai6t;  and  the  jus  poftlimiaii  ia  firiiftacis  not 
applying  to  moveablts,  tliis  Ibems  rather  to  be  an 
indulgence  in  prai&ice,  than  a  right. 

In  the  cafe  of  refcue  (57)9  we  muft  diiUnguiili 
wiiether  it  be  of  British  property  by  Bridft  fub^ 
jcfts,  of  foreign  property  by  foreigners,  or  of 
foreign  property  by  Britifh  feamen,  or  Britiih 
property  by  foreigners.  In  all  tbefe  cafes  the 
refeued  propetty  is  reftored  on  faivage ;  and  in 
the  firft  cafe,  die  rule  adopted  fay  the  court  in 
giving  ialvage  is  tbzt  of  recapture ;  in  die  fecond, 
the  pon^r  of  the  Britifli  court  to  hold  plea  of  the 
demand  has  been  quefiioned ;  it  has  been  urged^ 
that  it  would  not  bold  plea  of  foreign  feamens 
demands  of  wages;  but  a  great  authority  has 
laid,  that  (alvage  being  a  queftion  of  the  jus 
geatium,  and  materially  diiFerent  from  that  of  a 
mariner^s  contniA,  which  is  the  creature  of  the 
pardcuhu:  inflitutions  of  each  country,  itfaw  no 
reaibn  why  fvadk  a  datm  (hould  not  be  cognisable 
by  the  rourt;  and  the  rule  to  be  adopted  is  that 
of  quantum  meruit^  and  this  has  been  accordingly 
done* 

F 

Hie  cafes  lafl:  mentioned  are  the  mod  rare  ;  but 
one  has  happened  in  the  inllance  of  Britifh  fea* 
men  refcuing  an  American  tfiip,  and  the  court 
gave  faivage  at  its  difcretion  according  to  the 
merits ;  and  declared,  it  would  have  given  faivage 

(57)  See  2  Robiafoo,  p.  271.  the  cafe  of  the  Two 
Friends. 


\      ' 
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■  ■','■-' ^■\' 
tp<' American  feamen  refctting  Britiih   property; 

Refcue,  though  meritorious,  is  not  a  duty,  but 
a  voluntary  a6l.  Attempting  to  refcue,  not  from, 
an  enemy,  but  from  a  neutrsU,  (from  whom  the 
owner  would  have  a  right  to  claim  cofts  and: 
damages  if  the  feizure  and  detention  were  un- 
juftifiable)  if  the  attempt  be  difappointed,  is .  a 
breach  of  the  law  of  nations,  which  endwgera» 
the  fliip  and  cargo  though  otherwife  improperly 
detained. 

Having  dated  what  the  prefent  pradice  of 
England  is  as  to  falvage  and  recapture,  it  is  but 
matter  of  curiofity  to  remark,  that  before  the 
reign  of  King  William  England  appears  not  to 
have  reftored  on  falvage,  where  the  pri^se  had 
bee^n  carried  infraTpfa^&dia  and  condemned;  that  an 
ad  of  parliament,  in  1692,  firft  ^a&ed  univerfal 
reftoratiou  as  a  pofitive  law ;  and  that  the  rate 
of  falvage  allowed  to  privateers  formerly,  varied 
according  to  the  time  that  the  prize  recaptured 
had  been  in  the  hands  of  the  enemy  {S^\  which 
method  was  firft  deviated  from  in  the  American 
war. 

The  rules  of  other  Eui;opean  nations  with  jre- 
fpeft-  to  recapture  and  falvage  (of  which  our 
adopting  the  rule  of  reciprocity,  makes  the  Imowr 

(58)  2  Robinfon,  p.  %%0. 

(59)  See  the  Prize  Afts  in  the  13th,  I7tli>  and  2916 
Geo.  II, 
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ledge  neceffary)  are  briefly  thefe,  as  collefted  by 
Mr.  Dc  Martens. 

Both  FrAnce  and  Spain  have  ordained^  that  if 
a  prize  h  recaptured  before  it  has  been,  twenty- 
folir  hours  iu  the  enemies  hands,  it  fliall  be  re* 
ftored  to  the  known  proprietor,  in  confideratlon 
of  one-third  for  the  recapture;  but  that  after 
that  period,  it  fliall  belong  wholly  to  the  re- 
captor. 

The  maritime  laws  of  nwfl  other  countries  in 
Europe  adopt  the  lame  rule  of  twenty-four  hours 
polTeflion  as  conveying  to  the  captors,  at  leaft  if 
followed  by  a  fentence  of  condemnation,  a  full 
right  of  property ;  but  the  laws  of  fome  coun 
tries,  paiticularl^'^  of  the  l][nited  Provinces,  en-- 
force  reftitution  after  a  much  longer  period,  in- 
deed at  any  indefinite  time,  Hill  proportioning 
the  falvdg^  to  the  time  that  the  prize  was  in  the 
enemies  pofl^flion,  which  indeed  our  prize  a6b  (as 
we  have  feen)  formerly  did  as  to  captures  by 
privateers. 

When  {peaking  of  thefe  regulations  of  the 
foreign  naval  codes,  I  mull  be  underftood  to 
mean  their  application  to  recaptures  of  the  pro- 
perty i>f  the  cilifens  of  each  State  refpeftively, 
for  as  to  neutral  property  they  ai^  induftrioufly 
filent,  excef>t  where  conventions  with  particular 
nations  have  compelled  explicit  expreffion. 

The  provifions  of  thefe  treaties  on  this  head, 
iniiy:i»  found  iu  the  work  of  Mr,  De  Martens  on 
recaptures. 
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fFfiat  is  a  kgal  Capture? 

'  As  to  the  captor  himfelf,  Cngly  conficlered,  no 
capture  is  as  to  him  legal,  until  it  is  fo  adjudged 
by  a  legal  condemnation  in  a  properly  authorized 
court ;  and  this  court,  as  we  have  feen,  muft  be 
a  court  of  admiralty,  or  vice-admiralty,  of  the' 
captof  s  country,  or  that  of  the  allies  in  the  war, 
and  held  within  his  fovereign's  dominions,  or 
thofe  of  his  allies  in  the  war,  and  not  the  court 
of  a  neutral  power,  nor  any  court  held  iu  neu- 
tral dominions. 

Tlie  propriety  of  not  fuffering  the  captor  to  be 
judge  in  his  own  caufe,  nor  to  decide  on  the 
lawfulnefs  of  his  alleged  prize,  is  manifcu  (iSO). 
The  juftice  of  not  referring  the  matter  to  a  court 
in  the  captiired's  country,  is  almoft  equally  evi- 
dent. 

As  between  the  captor  and  captured,  we  have 
hitherto  fuppofed  every  capture  to  be  legal ;  though 
with  refpefl:  to  third  perfons,  many  queftions  have, 
been  touched  upon  as  to  their  being  complete, 
fo  as  to  diveft  the  property  of  fuch  third  perfons 

(60)  It  is  therefore  by  th&  prizer  a£ls  ordained^  that 
every  {hip  taken,  afier  lawful  adjudication  as  lawful  prize 
\\\  the  court  of  admiralty,  and  not  before^  {hall  belong  to, 
and  be  divided  among  the  captors  as  their  proper  goods  and 
chattels.  Ar^d  in  4  Term  Reports,  385,  it  is  faid,  that  in 
no  inftance  can  an  adverfe  .a6lion  be  maintained  at  law  for 
the  proceeds  of  prize,  until  the  demand  has  been  liquidated 
by  the  fentence  of  a  proper  court  of  jurifdifii^n. 
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being  original  owners-  But  it  is  now  time  to 
inquire  into  the  objections  which  may  be  made 
by  the  captured  thenifelves,  or  the  immediate 
pofleflbrs  of  the  captured  property,  and  thefe  refer 
ahnoft  intirely  to  neutrals,  for  we  can  fcarcely 
conceive  any  objedion  made  by  the  enemy  (all 
Ti  hofe  property  is  prima  facue  liable  to  feizure) 
to  the  legality  of  a  capture  (6i),  unlefs  any  par- 
ticular fpecies  of  property  has  been  exempted  by 
treaty,  or  convention  exprefs  or  implied,  as  has 
leen  fometiines  done  for  the  barks  and  boats  of 
fifliermen  (62),  or  by  fafe  condu6b  granted  by 
our  own  fovereign  (fi'i).  With  rcfpeft  to  neutrals 
then  the  whole  controverfy  muft  arife,  and  this 
leads  us  to  the  celebrated  claims  of  the  armed 

.^61}  The  abfurd  and  Utopian  fcheme  attecnpted  by 
Hubner,  Schlegel,  &c«  that  war  means  military  war,  and 
Gomracrcial  peace ;  that  is,  that  no  private  property  can  be 
tbefuije£f  of  prize  ^  appears  ta  me  not  worthy  of  refutation 
or  notice* 

(62)  Bynkerflioek  has  a  queftion,  an  naves  pifcatorise 
ctiam  contineantur  legibus  nauticis,  2  voL  417.  a.  this  pri- 
Tilege  was  allowed  to  the  French  iifliermen  in  the  prefent 
war,  until  it  was  found  to  be  notorioufly  abufed* 

(63)  Taking  within  cannon  ihot  of  neutral  coafts,  or  in 
a  neutral  port,  was  fornaerly  confidered  as  caufe  of  reftitu- 
tion,  Bynkerflioek,  Quaes.  Jur.  Pub.  cap.  8.  Infult  to  the 
neutral  power,  and  breach  of  the  law  of  nations,  doth  not 

]  fcem  in  modern  praftice  to  authorize  the  neutral  (if  he 
i  continues  fo  after  the  infult)  to  reftore  the  ihip>    much 
\  i  lefs  the  enemy  to  claim  her  from  the  captor. 
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tifjutrafity,  mud  to  the  wide  and  extencfcd  field  of 
the  rights  and  duties  of  aeutrals  in  gencrai 

Cf  tie  Rights  and  Duties  of  Neutr^ii. 

We  muft  begin  by  dining  what  is  mcaat  ia 
this  dilcuflion  by  the  word  neutruls.  I  mean  tlaea 
thofe  whom  Bynkei-flioek  calls  amidy  friends,  <» 
sion  h&/les;  and  Grotius,  $nedii^  to  difttngwflu 
them  from  focii  4^  fsederati,  allies  and  fisederates ; 
and  I  cannot  better  exprefs  my  meaning  than  in 
Bynkerflioek'is  own  woids, 

Non  hoftes  appello,  qui  neutrarum  partitrm 
fant,  nee:  ex  fiedere  his  vel  illis  quicquam  idc- 
bent :  fi  quid  debeant,  f jederati  funt,  non  fimjxBr 
citer  amici  (64f). 

In  truth,  it  is  obvioufly  impoffible  in  a  general 
or  abftra<6i;  treatife,  to  difcufs  the  rights  and  du- 
ties of  faederates  depending  on  particular  treaties, 
which  muft  be  as  various  as  the  provifious  iu 
thofe  innumerable  treaties,  which  form  the  ex- 
prefs  or  written  conventional  law  of  the  ftates  of 
modern  Europe,  la  laying  down  general  prin- 
ciples, we  can  only  fpeak  of  perfedl  neutrals  (65). 

(^4)  I  call  thofe  neutrals  who  do  not  by  treaty  owe  amy 
thing  to  either  party ;  for  if  they  do,  they  are  fiaederates, 
or  confederates,  and  not  ilmply  friends. 

(65)  The  duties  of  faederates  in  general,  have  employed 
the  controverfial  ^ens  of  many  famous  Jurifts.  Bynkerflioek 
thinks,  that  where  two  powers  are  at  war  with  each  other, 
a  third  power,  equally  and  prerioufly  federated  with  each. 
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It  is  then  the  acknowfeged  duty  of  neutrak, 
not  to  interfere  in  the  wary  and  "net  to  fwcour  ont 
party  more  than  the  other.  In  this  general  rule 
all  writers  feeni  to  agree,  but  when  they  defcend 
to  particulars,  prodigious  controverfics  arife  be- 
tween the  advocates  for  the  claims  of  neutral^ 
and  the  defenders  of  the  rights  of  belligerent 
powers. 

We  do  not,  fay  the  Neu.trals,  interfere  in  the 
war,  nor  favour  one  party  more  than  the  other, 
when  we  carry  on  the  commerce  which  we  always 
did,  and  trade  with  each  party  as  if  there  was 
no  war  between  them.  What  is  their  war  to  us? 
Are  we  to  confider  the  enemies  of  our  friends 
neceffarily  as  our  enemies  ?  We  traded  with  them 
before  the  war,  we  will  do  fo  ftill.  We  would 
have  been  their  carriers  during  the,  peace  between 
you,  if  they  had  afl^ed  us.  We  are  ready  to  be 
fo  ftilL  We  are  ready  to  ferve  both  parties  with 
the  fame  promptitude  and  zeal.  We  do  not  fhew 
any  favour  to  one,  which  is  refufed  to  the  other. 
But  are  we  to  fuffer  in  our  rights  becaufe  you 
chufe  to  go  to  war?  Is  our  commerce  to  fail,— 
our  fovereignty  to  be  invaded — our  commodities 
to  remain  unfold—  and  our  people  to  ftarve,  be- 

and  bound  to  furnUh  auxiliaries  or  affiftance,  fhould  aififl: 
what  it  thinks  the  jufter  caufe,  but  never  embarrafs  itfelf 
with  any  engagement  to  either,  during  the  war.  If  they 
both  are  at  war  with  a  ftranger,  the  faed^rate  is  to  affift 
each  equally  according  to  him* 
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caufe  you  chufe  to  quarrel  ?  Are  you  to  ftrip  us, 
in  order  to  annoy  your,  foes?  No;  Ave  have  a 
fig^t  to  trade  in  war,  as  we  tradecj  in  peace. 
We  haye  ^  right  to  ufe  our  induftry  in  whatever 
inode  we  think  beft,  i^avigation  is  free,  the  fea 
is  open,  and  our  natural  powers  are  not  to  be 
reftrained. 

Before  \f'e  examine,  fay  the  Belligerents,  your 
complicated  affertions,  part  of  which  are  falfe 
^d  part  are  true,  permit  us  to  clear  out  of  the 
way  a  prefatory  queftion  I  Do  you  really  mean 
that  no  commerce  with  the  enemy  is  prohibited 
]by  the  jaw  of  n9.ture  and  nations,  and  affert  the 
finiverfal  legality  of  commerce  \yith  him,  with- 
put  any  limit  or  exception  ? 

No,  replies  f he  Neutral,  I  admit  exceptions; 
for  inftance,  it  is .  prghibited  to  carry  contraban4 
pf  war,  and  to  go  fo  blockaded  ports. 

Though  we  do  nqt  fee,  f^y  the  Belligerents, 
Jiow  or  why,  confiftently  \yith^the  viniverfality  of 
your  notions  on  the  freedom  qf  commerce,  even 
thefe  exceptions  are  made  by  you :  yet,  as  we 
are  fo  far  agreed,  we  admit  the  conceilion,  and 
proceed  to  examine  the  remainder  pf  your  po* 
|itions. 

You  begin  by  wrongly  fiippofing  (as  indeed  the 
greater  part  of  your  doftrine  is  founded  oil  falfe 
fuppofition,  and  formed  of  fophifm)  that  we  pre- 
tend to  prevent  your  ufual  commerce  with  the 
enemy — no  fuch  thing — purchafe  from  him  what 
\s  wanting  Jar  your  own  confumption^  or  fell  to 
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iim  your  ufual  peace  fupply  of  articles.  Increafc 
your  purchafe»  to  any  amount  in  the  beHigerent 
coun tries,  provided  your  own  confumption  requires 
it^  a«d  provided  you  remain  domiciled  in  your 
«wn  country.  But  if  yoti  begin  to  carry  much 
siore  than  your  own  occafions  require,  otid  than 
yon  iH^l  in  time  of  peace — if  yo»  open  a  carry wg 
trade  which  was  then  unknown,  and  extend  the 
faculty  of  carrying  for  the  belligerent,  where  he 
wa»  in  the  habit  of  carrying  for  himfelf  before,  ta 
your  exclufioQ ;  i£  yon  thus  turn  carriers  for  him  ; 
you  arc  trading  not  with  the  enemy,  hut  for  him* 
You  are  doing  that  which  he  is  not  able  to  da 
ff)r  himfelf,  and  which  he  would  neither  afk  nor 
permit  you  to  do  in  time  of  peace-  You  enable 
iiim  by  thefe  means  to  preferve  his  fources  of  re- 
Tcnire,  and  yet  meet  us  with  undiminiihed  ftrewgth. 
Every  man  that  you  lend  to  his  trade,  enables  him 
to  furnifh  a  man  to  his  own  hoftile  fleets.  Yoa 
enaWe  him  to  come  to  tlie  war  with  augmented 
Ibength,  which  he  could  not  have  had  without 
your  aid*  You  profefs  to  be  neuter,  and  you  arc 
giving  to  our  foes  the  moft  poM'-erful  affiftance,. 
equivalent  in  its  effects  to  furnifliing  him  with 
the  ftrongeft  military  iaid  (66),.     Befides,  what  do 

(66*)  See  the  moft  afcle,  le;ime(i,  and  iHgcnious  work» 
lately  publiihed  by  Mr.  Ward,  on  the  rights  and  duties  of 
neutrals^  which  doth  him  great  honour.  It  i$  fiirpriflng 
that  Mr.  Tit  Martens,  though  an  Hanoverian  fubjeft  of  bis. 
majefty,  (hould  have  publlfhed  a  work  on  the  fame  fuhje£):, 
replete  with  every  falfe  principle. 
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you  do  more?  You  claim  a  right,  and  exercife  it, 
of  condudling  and  ifudertaking  for  the  enemy, 
ijot  only  tbeir  carrying  trade  abroad,  but  their 
coafting  trade  at  home.  By  extraordinary  vigi- 
lance and  exertions  of  wonderful  labour,  by  means 
of  fleets  lying  perpetually  on  their  coafts,  we  have 
baffled  their  convoys  going  from  one  port  to  ano- 
ther at  home,  or  from  dock-yard  to  dock-yard, 
for  the  purpofes  of  affifting  and  furnilhing  the 
i^aval  equipments  of  their  fleets,  and  have  thereby 
retarded  or  prevented  their  projefted  expeditions 
to  annoy  us;  and  now  you  tell  us,  you  will  under- 
take this  bufinefs  for  them;  you  will  fecure  this 
intercourfe  fo  hoftile  to  us,  and  that,  provided  it 
anfwers  jrour  own  mercenary  views,  you  regard 
not  the  confequences  to  us.  To  ufe  the  words  of 
Vattel,  book  3.  ch.  7,  a  nation  that,  without  any 
other  motive  than  the  profpecl  of  gain,  is  em- 
ployed in  ftrengthening  my  enemy,  without  re- 
garding how  far  I  may  fufFer,  is  certainly  far  from 
being  my  friend,  and  gives  me  a  right  to  confider 
and  treat  it  as  the  aflbciate  of  mine  enemy. 

As  to  faying  (continue  the  advocates  for  the 
belligerents)  that  you  do  no  injury  becaufe  you 
favour  both  equally,   it  is  a  fophifm  (67).     What 

(67)  It  is  a  fophifm,  indeed,  of  modern  invention.  The 
great  jurifts  of  the  laft  century  totally  difclaimcd  it.  Grotius 
indeed  fays,  that  the  neutral  fhould  favour  the  jufter  fide; 
but  Bynkerfhoek  truly  obferving,  that  the  juftice  of  the 
caufe  is  no  bufinefs  of  the  third  power,  and  afking  who 
ioade  him  a  judge,  in  continuation  makes  this  plain  and 
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we  afk  of  you  is  to  aflift  neither,  not  to  affift 
iotk.  You  cannot  affift  each  equally,  unlefs  we 
were  exaftly  on  a  par.  Now  at  the  time  we  conir 
plain,  we  happen  to  be  fuperior.  We  do  not  want 
yoar  affiftance,  the  enemy  doth ;  and  if  you  had 
»ot  furniflied  it,  the  enemy  muft  have  been  brought 
to  Teafon,  and  that  war,  the  niiferies  of  which  you 
}iave  prolonged,  would  have  bten  terminated. 

A*  to  your  right  of  trj^de  with  our  adverfary, 
we  do  not  deny  it,  as  far  as  it  e?:tends;  tut  your 
claims  go  infinitely  beyond  your  right  We  alfa 
have  a  right,  the  right  of  fecurity,  againfl  your 
llrengthening  the  enemy.  Where  th^re  is  a  coi^- 
iiici  of  rights,  one  can  be  affcrted  oply,  fubjeft  to 
the  diminution  occafioned  by  the  other. 

We  do  not  therefore  invade  your  fovereignty; 
we  do  not  want  to  makp  your  commerce  lefs  than 
it  was  before  the  war,  to  prevent  your  importation? 
for  your  own  ufe,  or  the  fale  of  commqdities  not 

fenfiWe  remark :  **  Si  melius  fitn,  alteri  non  poffum  prodei{e 
ut  alteri  noceam.  Sed  aies  utrique  mittatn  quicquid  mihi 
videbitur,  fed  noli  fie  fapere,  quin  potius  crede,  amicorum 
noftrorutn  hoftes  bifariam  efle  confiderandos,  vel  ut  amicoiS 
noftros,  vel  ut  amicorum  noftrorum  hoftes,  rede  lis  omni- 
bus adefle  licet  ope,  concilio,  armis;  quatenus  autem  ami- 
corum noftrorum  hoftes  funt,  id  nobis  facere  non  licet,  quia  fie 
alterum  alteri  in  bellopraeferremus.  Praeftat  cum  utroqite  ami- 
citiam  confervare  quam  alteri  in  bello  favere,  &  fie  alteritis 

amicitiae  tacite  renunciare.*' -SeeQrotius,  lib.  3.  ch.  17. 

fee.  3;  and  Bynkerflioek^  Q.  Jur,  Public},  cap.  9.  Dq 
ftatu  belli  inter  non  hoftes. 
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contraband  in  places  not  blockaded.  Your  com- 
merce, your  manufaflures,  your  people,  your 
rights,  remain  juil  as  they  were  before  in  time 
of  peace,  fave  and  except  as  far  as  they  countera6i; 
our  evident  rights.  But  you  are  not  to  profit(68) 
by  our  misfortunes  and  the  calamities  of  war» 
by  carrying  on  a  new  trade  to  our  deftruftion. 

Such  is  the  general  outline  of  this  famous  con- 
troverfy,  on*  the  rights  and  duties  of  neutrals,  be- 
tween their  partizans  and  thofe  of  the  belligerenc 
naval  power,  which  is  ftroriger  in  the  war,  for  the 
weaker  will  for  the  time  being  pretend  to  adopt 
the  reafoning  of  the  neutral  (69), 

(68)  Hubner  doth  net  fcruple  to  avow  this  principle  of 
unworthy  and  unjuAifiable  gain.  Neutrals,  fays  he,  can- 
not refufe  to  themfelves  fo  conliderable  an  advantage  i  /•  e* 
fays  Mr.  Ward,  as  much  as  to  fay,  the  wars  of  others,  in- 
ilead  of  calling  for  all  their  fincere  good  offices  for  the  re- 
drefs  of  the  injured  party,  or  at  kaft  for  the  re-eftabliflimcnt 
of  peace,  are  in  truth  the  harveft  of  neutral  powers,  by 
making  them  the  carriers  of  the  weaker  party. 

(69)  In  this  refpecl  the  French,  certainly  a  weaker  naval 
power  than  us,  have  been  ridiculoufly  inconfiftent  with 
themfelves.  In  the  reign  of  Francis  the  Firft,  and  for  many 
years  after,  they  held  that  enemies'  goods  in  the  (hips  of 
friends,  and  friends  goods  in  the  fhips  of  enemies,  were  con- 
fifcable.  In  the  prefent  war,  they  attempted  to  conHfcate  all 
goods  oif  Briti(h  manufacture,  though  bona  fide  the  property 
of  neutrals.  Yet  they  have  fince  exclaimed,  with  the 
utmofl  vehemence,  becaufe  the  firft  only  of  the  above 
principles,  and  the  only  one  founded  in  truth  and  juftice, 
has  been  by  us  adopted, 

voi;.  XI,  u 
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In  this  controverfy,  the  advocates  for  the  ex- 
tent of  the  neutral  claims  are  clearly  wrong,  if  we 
are  to  judge  by  the  law  of  nature  and  nations,  f>y 
nfage,  or  by  recourfe  to  the  greateft  authorities. 
If  they  reft  upon  convention,  that  can  only  aflfe^ 
the  parties  who  enter  into  that  convention. 

My  original  defign  doth  not  oblige  me,  nor  doth 
the  compafs  of  this  work  allow  me,  to  fopport 
articulately,  and  at  great  length,  the  pofitions 
which  have  been  juft  advanced;  however,  they 
iliall  be  fupported  when,  we  come  more  into  detail. 

Suffice  it  for  the  prefent  to  obferve,  that  both 
the  law  of  nature  and  nations  hold  the  maxim, 
Sic  utere  tuo  iit  alienum  non  Icedas :  that  the  ufage 
of  nations,  uninterrupted  until  the  middle  of  the 
eighteenth  century,  about  fifty  years  fince,  was 
direftly  oppofite  to  the  prefent  claims  of  neutrals — 
and  that  thefe  claims  have  been  reprobated  by 
Grotius,  Bynkerflioek,  Heineccius,  Valin,  and 
Vattel,  on  the  continent,  added  to  many  moft 
able  writers  in  Britain,  and  to  the  very  high  au- 
thority of  the  uncommonly  eminent  judge  who 
now  prefides  in  the  Britiih  court  of  admiralty 
fupported  by  the  greateft  learning  and  fttongeft 
argument  in  repeated  decifions. 

Having  thus  ft  at  ed  the  theory  of  the  cqntro- 
verfy,  I  proceed  to  its  aftive  eiFefts  on  the  nations 
of  Europe^ 
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The  Principles  of  the  Armed  Neutrality. 

The  do6lrines^  above  dated,  as  being  founded  ia 
nature  and  truth,  were  univerfally  received  by  the 
nations  of  Europe,  until  the  middle  of  the  laft 
century;  indeed,  fo  univerfally,  that  .no  doubt  wa^ 
ever  ftarted  on  the  matter,  nor  mention  made  of 
any  fuch  controveify  as  has  in  pur  days  difturbed 
the  peace  of  Europe  with  contentions  about  the 
rights  of  neutral  commerce.  One  claim,  indeed, 
was  fet  up  by  belligerent  powers,  much  more  adverfe 
to  the  wiflies  of  neutral  dates  than  any  advanced 
in  the  prefent  times,  which  Avas,  that  no  neutral 

power  fhould  be  allowed  to  carry  on  any  trade  or 
commerce  whatfoever  with  the  enemy,  even  in 
their  own  commodities,  carried  on  their  own  ac- 
count (70),  and  not  contraband. 

This  extravagant  pretenfion  in  the  belligerent 
to  interdift  all  commerce  whatfoever  between  neu- 
trals and  his  antagonift,  which  was  in  the  feven- 
teenth  century  fupported  with  great  heat,  and  ac- 
tually aiVerted  by  the  Englifli  and  Dutch  as  againft 
Erance  in  the  year  1689,  has  been  long  fi^ce  re- 
linquiflied  by  all  nations,  except  as  France  herfelf 
in  the  prefent  war  (lie wed  a  difpofition  to  adopt 

(70)  Sec  Grotius,  De  Jur.  BelL  lib.  3.  i.  5-  who  con- 
demn^ the  dodrine  in  its  full  extent,  but  admits  it  as  far  as 
relates  to  contraband  of  war,  and  even  lart|^er,  if  nccellary, 
SEoiLmg  in  the  laft  cafe  compenration* 

u  2        ' 
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the  fpirit,  by  pretending  to  confifcate  all  Britifh 
manufadlure,  although  bond  Jide  the  property  of 
neutrals.  And  it  is  an  infinuation  againft  Britain 
utterly  unfounded,  that  flie  wiflies  to  prevent  and 
cut  off  the  whole  trade  of  neutral  powers,  or  to 
render  it  nugatory,  even  when  carried  on  for  their 
own  account. 

But  the  pithy  fentence,  fo  captivating  to  vulgar 
ears,  and  fo  little  tinderftood  (71),  that  free  fliips 
make  free  goods,  was  unheard  of  and  unknown, 
until  the  late  King  of  Pruflia;  ufually  termed 
Frederick  the  Great,  attempted  to  introduce  the 
novel  maxim  in  the  war  of  1745  ;  and  his  claims 
ipf^ere  fet  forth  at  large  in  a  memorial  from  his 
minifter,  Mr.  Michel,  to  the  Duke  of  Newcaftle, 
in  the  year  1752  (72).  Some  Pruffian  veffels, 
tinder  the  profeffion  of  neutrality,  had  violated  the 
law  of  nations,  by  giving  the  moft  obvious  and 
"unjaftifiable  affiftance  to  our  enemies.  The  courts 
of  admiralt}^  in  England  had  paffed  fentences  on 
their  cargoes  accordingly.     Th^King  of  Pruffia 

(71)  Le  Pavilion  neutre  couvre  la  merchandife. .  Fry 
fchip^  vry  gud.  Every  man  verfed  in  parliamentary  bufi- 
Tiefs,  as  virell  as  the  members  of  the  Corps  Diplomatique, 
knows  the  magic  of  a  terfe  or  quaint  expreffion  floating 
among  the  vulgar,  even  though  oppofed  to  reafon. 

(72)  Sir  James  Marriott  has  given  us  a  curious  anecdote : 
he  fays,  that  one ,  great  fource  of  the  Pruffian  rcfentment 
arofe  from  a  fmart  faying  of  Lord  Granville  (Carteret), 
that  he  had  never  heard  of  the  flag  of  Berlin,  and  Ibould 
as  foon  expe<a  to  hear  of  the  flag  of  Frankfort. 
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put  in  a  claim  pcrfeftly  new,  and,  (as  we'  ihtiM 
ihew  hereafter,  dir^Aly^oppofed  to  every  principle 
of  the  law  of  nations,  and  even  of  the  Roman  law 
fo  mnch  received  and  refpe6led  in  Germany),  to 
try  the  matter  over  again  by  a  court  of  his  own  ^ 
which  having,  as  may  be  fuppofed,  decided  in 
favour  of  bis  own  fiibjeds,  he  proceeded  to  exe- 
cute its  fentence,  by  taking  upon  himfelf  of  his 
own  authority  in  the  manner  of  reprifals,  to  cancel 
a  large  debt  which  he  had  incurred  to  private 
merchants  in  England  for  money  kht  to  affift 
him  in  his  wars,  and  which  had  been  fefcured  on 
his  new  conquefls  in.  Silefia. 

This  condu6i;,  and  the  memorial  above  meif- 
tioned,  entitled  Expofition.  des  Motifs,  &c,  pro- 
duced the  celebrated  anfwer  which  doth  fo  much 
'  honour  to  Britain,  and  which  has  been  juftly  faid 
to  contain  a  thorough  inveftigafion  and  juftijfica- 
tion  of  the  principles  adhered  to  by  the  court  of 
admiralty  in  England,  in  cafes  of  capture  of  the 
fliips  and  property  of  neutral  powere  in  time  of 
war,  and  it  has  ever  fince  been  received  as  the  great 
fiandard  and  guide  in  matters  of  this  nature  (73). 
We  fhall  not  be  furprized  at  its  fame  and  authority, 
when  we  hear  that  it  was  compofed  by  the  united 
abilities  of  Lord  Mansfield,  then  folicitor-general; 
Sir  George  Lee,  then  judge  of  the  prerogative 

(73)  This  anfwer  is  uoiverfalljr  known,  and  is  to  be 
found  in  many  books  and  coUedlionsi  amongft  Qthars>  in 
the  Colle^anea  Juridica. 

u  3 
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court;  Dodor  Paul,  then  adrocate-general ;  and 
Sir  Dudley  Rider.  All  Europe  coincided  in  ac- 
knowledging its  truth.  Montefquieu  calls  it  Re- 
ponfe  fans  RepUqtte.  The  King  of  Pruffia  fub- 
nttted  to  its  cogency,  and  the  intereft  of  tho 
Silefian  loan  was  no  longer  with-held. 

What  then  muft  be  our  furprize,  when,  in  op* 
petition  to  thefe  well-known  fa^,  we  find  Mr. 
Schlegel  faying,  that  it'  was  matter  of  aftoniih- 
ment  that  the  Englifli  government  and  lawyers, 
inftead  of  following  the  progrefi  of  information, 
ihould  be  more  than  a  century  behind  in  the 
knowledge  of  the  law  of  nations,  which  he  pre- 
tends had  been  altered  by  the  Dutch  at  that 
period^  to  the  principle  that  le  pavilion  neutre 
.couvre  la  merchandife.  This  alteration,  he  fays, 
they  made,  becaufe,  being  then  the  carriers  of 
Europe,  they  felt  themfelves  more  particularly  in- 
tercfted  in  its  adoption.  How  the  Dutch  could 
alter  the  law  of  nations,  fo  as  to  aifeft  other 
powers,  who  like  Britain  did  not  adopt  the  fani^ 
alteration,  he  leaves  totally  inexplicable,  and  in- 
deed it  is  abfolute  nonfenfe.  In  the  mean  time  be 
it  obfervcd,  that  in  ftating  it  to  be  an  alteration, 
Jie  admits  what  the  law  of  nations  originally  was, 
gind  ftill  is,  apd  from  which  Britain  never  has 
fwerved.  But  of  this  more  hereafter,  when  we 
come  to  confider  the  queftio'ns  in  detail, 

Tlie  pretenfions  fet  up  for  tlie  firft  time  by  the 
King  of  Pruffia,  though  then  by  him  abandoned, 
were  never  forgotten  bjr  the  natiQn3  qioft  accuft 
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tomccl  to  the  canying  trade,  whofe  inordinate 
^  love  of  gain  induced  them,  at  a  fubfequent  period^ 
from  thefe  embryos  to  create  more  extenfivc 
claims^  and  to  advance  them  with  a  firmer  front, 
than  that  fhewn  in  the  modeft  queres  of  the 
PruiBan  minifter^  who  rather  aiked  for  explana*^ 
tion,  than  afferted  principle.  Thefe  latter  claims^ 
which  came  to  jkheir  fall  maturity  in  the  year 
1786,  and  which  were  then  urged  and  infiOjed  on 
by  Ruflia,  Denmark,  and  Sweden,  may  be  reduced 
to  the  following  heads.    . 

1ft.  That  all  neutral  fliips  may  -  freely,  and 
without  controu),  navigate  from.  port,  to  poi*; 
and  on  the  coafts  of  nations  at  war,  to  whomfof 
ever  their  cargo  may  belong.  *  *    .      -"^ 

2dly.  That  the  lliip  covers  the  eargo,  vrfpM 
flilps  make  free  goods,  i.  e,  that  the  effe6b  be-* 
longing  to  the  fubjefts  of  the  warring  powers^ 
except  contraband  merchandize,  ihall  be  free  in 
all  neutral  veffels. 

Or  thefe  two  propoiitions  may  be  thus  com* 
bined  in  one ;  that  free  ihips  make  free  goods^ 
and  therefore  that  neutrals  have  a  right  to  coait 
from  port  to  port,  and  to  trade  from  colony  to 
colony,  and  from  the  colonies  to  the  mother 
country  of  belligerents,  although  carrying  ene- 
mies' goods,  without  being  liable  to  fearch  and 
detention,  except  for  contraband  of  war,  or  uti«- 
lefs  they  are  going  to  a  blockaded  port. 

3dly.  That  contraband  is  confined  to  articles 
of  exclufive  and  immediate  fervice  in  war,  or  td 
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fuch  as  are  declared  to  be  contrabadd  by  trea- 
ties. 

4thly.  That  no  place  fhall  be  cotifidered  as 
blockaded,  until  it  is  furroundedin  fuch  a  man- 
ner by  hoftile  fliips  attacking  it  and  keeping 
their  places,  that  no  pei-fon  can  enter  into  it 
without  man ifeft  danger. 

5thly.  That  the  courts  of  the  capturing  belli- 
gerent are  not  competent  to  entertain  queftions 
concerning  neutrals  captured  or  detained  on  the 
high  feas. 

6thly.  That  the  right  of  fearch  is  not  a  natu- 
ral right,*  and  is  confined  to  the  infpeftion  of 
]>apcrs.     •. 

'^thly.  That  the  flag  of  the  State  excludes  all 
right  of  fearch  whatfoever,  and  whatever  is  done 
under  cover  of  it,  excludes  the  jurifdiftion  of 
courts  of  prize,  and  becomes  matter  of  reprefen- 
tation  between  State  and  State. 

8thly.  That  neutral  veffels  mud  not  in  any 
cafe,  though  without  convoy,  be  flopped,  ex' 
cept  for  juft  caufe,  and  on  clear  evidence.  That 
the  pTX)cefs  niuft  always  be  uniform,  prompt,  and 
legal ;  and  if  lofs  be  fuftained,  not  only  damages 
muft  be  paid  to  the  individual,  but  fatisfa6lion 
be  made  to  the  State  for  the  infult. 

Sthly.  To  the  above  pofitions,  fome  modern 
Utopian  writers  have  added  the  following  ;  that 
M^ar  means  military  war,  and  commercial  peace ; 
that  is,  that  no  private  property  can  be  the  fub- 
ye6t  of  prize. 
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I  ihouUl  now  proceed  to  the  refutation  of  thefc 
extravagant,  though  in  the  view  of  ignorance 
or  incaution,  perhaps  plaufible  claims,  with  the 
brevity  fuited  to  fuch  a  treatife  as  this,  leaving 
their  full  and  detailed  refutation-  to  the  very  able 
pens  which  have  been,  and  are,  ftill  employed  in 
expofing  them ;  particularly  that  of  Mr.  Ward^ 
who,  in  a  celebrated  work,  (part  of  which  has 
been  publiibed,)  with  incontrovertible  forc^  ar- 
gument, and  weight  of  authorities,  is  bufied  in 
demoliOiing  to  the  ground  the  vifionar}-  (lru3ure 
€refl:ed  by  Hubner  and  Schlegel.  But  I  mud  firft 
ftate  what  ^.re  the  principles  of  Britain  upon  tliele 
fubjc^^s,  that  we  may  fee  the  oppoiite  propofitioas 
held  by  her  in  their  full  contraQj  and  the  fupport 
of  them  will  be  the  befi  and  cleareil  nK)de  of  coo* 
futing  her  adverfaries.    .  .         ^  - 

»  • 

The  Principles   adopted  by  Britain  refpefting- 

Neutral  Commerce. 

1  ft.  That  free  ihips  do  not  make  free  gbods ; 
or,  in  other  words,  that  the  property  of  enemies 
found  on  board  the  ihips  of  friends  is  confifcable ; 
but  this  confifcation  doth  not  extend  to  the 
carrying  iliip,  which  is  even  entitled  to  freight, 
except  in  certain  excepted  cafes. 

2d.  That  the  goods  of  a  friend  (if  lawful  and 
not  contraband)  found  on  board  an  enemy's  fliip, 
are  not  ftizable,  but  ought  to  be  to  him  re- 
ftorcd. 
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3d.  That  contraband  goods  going  to  the 
enemy,  even  though  the  property  of  friends, 
are  leizable  as  prize,  becaufe  they  enable  the 
enemy  the  better  to  carry  on  the  war,  the  doing 
which  h  a  departure  from  neutrality.  And  that 
contraband  is  not  always,  or  excluiively  con- 
fined to  implements  of  war. 

4th.  That  by  carrying  contraband,  the 
freight  and  expences  are  forfeited,  but  not  jthe 
iliip,  unltfs  the  contraband  belongs  to  her  owner, 
or  there  b&  fome  particular  circumllances  of  ag* 
gravation. 

5th.  That  neutral  veffeU  breaking  %  blockade, 
are  liable  to  confifcation,  if  conufant  of  the 
blockade  either  by  notification  or  by  faft,  but 
not  fo  as  to  their  carTO,  unlefs  the  o\niers  of 
the  cargo  were  conufant  of  the  blockade;  and  that 
the  accidental  abfence  of  the  blockading  force  doth 
not  remove  a  blockade. 

6th,  That  the  right  of  vifiting  and  fearch- 
ing  merchant  Ihips  upon  the  high  feas,  and  not 
merely  their  papers  but  their  cargos,  whatever  be 
the  fliip,  its  cargo,  or  its  deftination,  is  an  in- 
contefiible  right  of  the  lawfully  commiffioned 
cruifers  of  every  belligerent  nation. 

7th.  That  the  fovereign  of  the  neutral  (Coun- 
try cannot,  confiftently  with  the  law  of  nations, 
oppofc  this  right  of  fearch. 

8th.  That  the  penalty  of  oppofing  this  right 
of  fearch,  is  the  confifcation  of  the  property  fo 
withheld  from  vifitatiou. 


_.  <    ^'    '  ^^ 
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9tli.  That  on  the  breaking  out  of  a  war,  it  is 
the  right  of  neutrals  to  carry  on  their  accuftomed 
trade,  except  in  contraband  articles,  or  except 
they  go  •  tD  places  blockaded  i  but  that  the  coafl- 
ing  and  colonial  trade  of  the  enemy  cannot  be 
their  accufiomed  trade« 

10th.  That  though  a  maritiline  neutral  power 
ihould  firi^tly  abftnin  from  carrying  the  trade  of 
a  belligerent,  or  fupplying  him  with  contraband, 
yet  if  he  opens  his  ports  to  his  privateers  for  the 
pUrpofes  of  hoftile  equipment,  if  he  gives  hiia 
inciter  for  his  prizes,  and  lends  him  his  courts, 
orfuffefs  htm  to  ereft  his  own, for, the  purpofes 
6i  condensation^  this  is  a  bresich  of  neutrality  and 
(^u(e  for  war.  .  .       ^ 

-  Uth.  That  before  a  ihip  or  goods  captured 
•c*nn  be  difpofed  of  by  th^  captor,  there  muft  be 
a  regular  judicial  proceeding  foe  trying  the  lega- 
lity of  the  jpfiize,  wherein  both  parties  muft  be 
beard, 

12th.  That  the  proper  and  regnlar  court  for 
trying  the  legality  of  a  pri:2e,  is  the  court  of  th*t 
State  to  wbichi  the  captor  belongs. 

13th,  That  this  court  muft  judge  by  the  I^ 
of  nations  and  by  treaties,  and  according  to  an 
eftabliihed  method  of  determination  umyerlklly 
and  immemorially  received  in  the  maritime  law 
of  nations. 

But  it  will  bf  neceffary  to  go  more  at  large 
inta  tb€;  ii^tjimcuts  of  Britain  on  thefe  fujedt^i. 
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an^  into  the  examinatian  of  the  juftice  of  thofe 
feotimcQ  ts  on  each  fpecific  queftiou ;  and  firft, 

Of  Enemies  Goods  found  in  the  Ships  of  Friends. 

The  law  of  nature  is  the  law  of  reafon,  and 
reafon  diftates  that  an  enemies  property  may  be 
taken  wherever  it  can  be  found   74).    It  is  not  in 
the  power  of  a  third  party,  by  his  interpofition, 
legally  to  prote6l  it.      If  he  could  thus  proteft 
his  goods,  he  might  alfo  his  perfon  and  his  lands, 
and  thus  render  him  invulnerable  to  me.     But 
what  is  this  but  to  depart  from  neutrality, — to 
'become  an  avowed  anxiliary  of  my  adverfary,  and 
an  open  enemy  of  mine.    If  the  neutral  has  fairly 
purchafed  the  goods  from  my  adverfary  for  his 
own  ufe  and  confumption,  they  are  his  and  not 
the  enemies,  and  I  have  no  right  tb  touch  thttn; 
no  more  than  if  he  is  carrying  his  own  goods, 
not  contraband,  to  fell  to  the  enemy,  have  I  a 
right  to  impede  him.     But  if  he  is  canying^Jv 
the  enemy,  I  have  a  right  to  feize'  the  enemy's 
*  property  thus  carried;  and  toafk  Britain  to  con- 
cede to  a  contrary  dodrine,  is  to  afk  her  to  waive 
all  common  fenfe  and  to  fuccumb  to  the  will  and 

(74)  A  nation  has  a  right  to  deprive  the  enemy  of  his 
..poflelBons  and  gooc^s;  of  every  thing  which  may  augment 
his  forces,  and  enable  him  to  make  war.  Vattell,  book  3. 
ch.  9.  ^fec.  161.  and  that  in  neutral  ha/ids,  book  3.  ch.  7. 
fee.  507.  Burlamaqui  fays  the  lame  tVing.  Political  LaW) 
book- 4.  ch;  7.  So  Grotiiis,  Bynkerfliftek,*  and  ffc&ieCCmJ, 
as  fball  be  fhewn  prcfently. 
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power  of  her  enemies,  in  order  to  gratify  the 
avarice  and  love  of  gain  which  a6);uates  nations 
pretendedly  neutral. 

Thefe  pofitions  are  fupported  by  eyery  great 
authority.  Grotius,  indeed,  bufily  employed  ia 
confidering  a  queftion  now  obfolete,  viz.  whether 
all  commerce  of  neutrals  with  an  enemy  may  be 
interdifted,  fcarcely  touches  upon  this,  becaufe 
it  was  never  fufpefted  in  his  times,  that  the  prin- 
ciple above  afferted  could  admit  of  controvwfy ; . 
but  his  opinion  is  fufficiently  clear,  becaufe  in 
one  of  his  own  notes  (75),  he  recites  and  adopts, 
without  comment,  the  rule  on  this  fubjed  of  the 
book  ftilcd  Confulatis  Marus ;  which,  as  he  ob- 
ferves,  fays,  that  Si  navis  Jit  pacem  colentium^ 
merces  autem  hq/iium,  cogi  pqffk  ab  his  qm  bet- 
lum  gerunt  navem  ut  merces  eas  in  aliquem 
portum  deferatf  qui  Jit  fuarum  partium  ;  and 
the  fame  appears  a  fortiori  from  his  not  en- 
tirely negativing  the  much  ftronger  pofition  ad--, 
vanccd  in  the  Confolato  del  Mare,  that  a  neutral 
veffel  fliall  not  carry  on  its  own  trade  with  a  belli- 
gerent. 

We  are  ftrengthened  then  by  the  opinion  of 
Grotius,  who  therein  agreed  with  that  celebrated 
more  ancient  authority  the  Confolato  del  Mare, 
and  with  an  eminent  author  who  lived  not  long 
before  him,  Albericus  Gentilis. 

(75)  O'^  ^^  fourth  feftion  of  the   firft  chapter,  tjiird 
book,  De  Jure  belli  &  pacis. 


302  ON  THE  LAW  OF       [Chap.  VII. 

Mr.  Ward  has  AiccefsfuHy  fhcwn,  that  Puffen- 
dorf  was  of  the  fame  opinion  ;  and  Bynkerfhoek, 
in  his  queftions  of  public  law  (76),  treating  of 
tins  very  point,  fays,  why  do  you  doubt?  fince 
I  have  a  right  to  feize  whatever  belongs  to  the 
enemy  (77).  I  take  that  which  is  the  enemies, 
and  which  by  the  right  of  war  belongs  to  the 
vi6lor ;  and  adds,  in  another  place,  quod  omfzi 
Jure  licetj  8^  perpetuo  ohfercatiir. 

The  illuftrious  civilian  Heineccius,  a  cotempo- 
raty  of  Bynkerfhoek  (and  mentioned  by  him  as 
coinciding  in  opinion  on  this  point)  fays  in  ex- 
prefs  terms :  No  one  doubts  that  enemies  pro- 
perty, found  in  the  Ihips  of  friends,  may  be  taken 
and  feized,  becaufe  one  enemies  power  over  the 
property  of  another  his  enemy,  wherever  he  fiiids 
it,  is  uncontrouled  (78). 

Vattell  fays,  the  effects  belonging  to  an  enemy 
found  on  board  a  neutral  fiiip,  are  leizable  by  the 
rights  of  war ;  and  Burlamaqui,  when  he  fays, 
that  enemies  goods  found  on  board  the  fliips  of 
friends,  if  there  put  by  confent  of  the  owners, 

(76)  Ch.  14.  De  hoftium  cebus  in  amicorutxi  navibus 
jfepertis. 

(77)  Qui^  dubiubis>  cum  re<5le  occupem  quicquid  hof- 
tium eft. 

(78)  De  nav.  ob.  vec.  Merc,  V«tit.  Comm.  fee.  8.  Res 
boftlles  in  navibu3  amicorum  repertas  capi  polTe  nemo  du- 
bitat,  quia  hofti  in  res  hoftis  omnia  licet,  catenus  ut  eas  ubi- 
cunque  repertas  fibi  poflit  vindicare. . 
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may  make  tlie  fhip  lawful  prize,  confirms  the  fame 
opinion  in  its  full?ft  extent 

Thefe  authorities  are  (jy)  again  fupported  by  nu- 
merous treaties,  coming  down  to  our  times,  ftipuiat- 
ing  for  the  exemption  from  feiz^ire  of  enemies  goods, 
on  board  the  ihips  of  ihe friendly  ftipulating  party* 
as  a  favour  and  privilege,  thereby  (hewing  the 
confent  of  all  the  nations  who  have  obtained  fuch 
articles  in  treaties,  i.  e.  of  all  the  nations  of 
Europe,  that  the  general  rule  was  as  above  dated : 
cvceptio  probat  regulam. 

When  we  confider  thefe  treaties  and  thefe 
authorities,  and  refle6t  that  they  come  down  al- 
moft  to  our  own  times,  many  of  the  treaties 
alluded  to  being  made  even  in  the  eighteenth 
century,  and  Bynkerflioek  and  Ileineccius  hav- 
ing flouriflied  down  to  the  middle  of  that  century, 
and  others  of  the  eminent  writers  above  mentioned, 
at  a  later  period,  whaffhall  we  fay  to  the  courage 
of  Hubner  and  of  Schlegel,  infmuating  that  the  law 
of  Europe  was  altered  in  this  refpecl  by  univerfal 
confent,  about  the  middle  of  the  feventeenth  cen- 
tury ;  and  what  muft  be  our  furprize  when  we 
find  Mr.  De  Martens,  a  profeffor  of  the  law 
of  nations,  on  the  foundation  of  his  Britannic 
majefty  at  the  univerfity  of  Gottingen,  (and  whofe 
authority  is  therefore  much  relied  on  by  Schlegel) 
faying,    that  it  is  an  eftablifhed  principle,    and 

(79)  On  the  other  hand,  there  are  numerous  treaties  ia 
which  this  exception  is  either  not  mentioned,  or  it  is  cx- 
prefsly  ftipulated  that  the  privilege  {hall  not  be  enjoyed. 
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has  been  fo  fince  the  miclclle  of  the  feventeenth 
century,  that  a  neutral  lliip  covers  hoftilc 
cargo  («))• 

The  contrary  principle  cannot  admit  of  diP- 
pute;  and,  as  Mr.  Ward  has  truly  obferved,  if 
the  whole  power  of  the  reft  of  Europe  were  fuc- 
cefsful  in  obliging  Britain  to  relinquifli  it,  it  would 
fiill  be  true,  and  ft  ill  part  Of  the  original  law  of 
nations,  abftrafted  from  convention  and  treaty- 

I  proceed  then  to  confiderj  the  only  confidera- 
lion  indeed  which  excited  any  doubt  in  the  minds 
of  the  great  Jurifts  above  mentioned,  what  is 
the  etfeQ;  of  the  feizure  of  enemies  property  on 
board  a  neutral  fliip,  upon  the  fhip  itfelf. 

By  the  ancient  laws  of  France,  and  of  many 
other  parts  of  Europe,  the  neutral  ill ip  which 
carried  enemies  goods  was  confifcated  (81). 

In  the  Confolato  del  Mare,  it  is  held,  that 
though  the  neutral  vellbl  may  be  compelled  to 
carry  the  enemies  cargo  to  a  place  of  fafety,  yet 
it  muft  be  paid  the  whole  freight  which  would 
have  been  earited  at  the  delivering  port;  which 
therefore  plainly  implies,    thaj;  the  veifel  is  not 

(So)  In  a  brief  treatlfe  purporting  to  ftate  the  rights  and 
duties  of  neutrality^  in  which  there  are  almoft  as  many 
erroneous  pofitions  as  there  are  lines,  and  fcarcely  one  con- 
formable to  the  true  Jaw  of  nations,  as  we  fhal}  fee  in  our 
progrefs.  From  (jottingen  furely  opinions  fo  hoftile  to 
Britain,  and  to  the  true  law  of  nations,  were  not  to  be 
cxpedled. 

(8i)  See  Bynkcrfliotk,  Qu.  Pub.  Jur.  cap.  14. 
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confifcable  ;  and  Grotius,  in  a  note  on  his  Trea- 
tife  de  Jure  Belli  k  Pacis,  confirms  this  opi^ 
nion  (82).  But  in  another  work,  he  has  recourfe 
to  a  diftindlion  found  in  the  Digeft(83),  between 
the  goods  being  embarked  witli  or  without  the 
^knowledge  of  the  mailer,  holding  that  in  the 
former  cafe  the  Ihip  is  confifcated,  in  the  latter 
not  (84). 

Bynkerfhoek  (85)  doth  not  agree  entirely  with 
any  of  the  opinions  hitherto  mentioned  •  as  to  the 
ihip  and  freight.  He  fees  no  reafon  for  the  rule 
in  the  Confolato,  that  freight  is  to  be  paid  to  the 
neutral  iliip,  becaufe,  faith  he,  the  freight  can- 
not be  due  when  the  merchandize  doth  not  reach 
to  its  dcftined  port ;  and  as  to  the  diftinftion  taken 
by  Grotius  from  the  Roman  law,  though  he  ad- 
mits that  in  iis  qua  fola  ratio  commendat,  a  Jure 
Romano  ad  jus  gentium^  tuta  Jit  colle8io ;  yet  he 
infifts  that  the  ma^^im  of  Paulus  relates  only  to 
fmugglers  and  illicit  trade,  and  though  that  priu- 

(8l2)  Lib.  3.  c.  I.  fee.  4. 

(83)  De  Publicanls^&  Veaigalibus,  by  Paulus.  But^ 
Heineccius  infifts,  that  this  faying  of  Paulus  is  not  rightly 
underftood,  and  that  the  neutral  has  a  right  to  take  on 
board  the  enemies  goods,  and  fo  has  the  belligerent  to  feize 
them.  Jure  fuo  utuntur  qui  res  ferjunt,  ic  etiam  qui  auferunt. 

(84)  Quoted   by  Bynkerlhoek^    cap.  14.     Loccenius 
agrees  with  him. 

(85)  Quaes.  Jun  Pub^  cap.  14, 
VOL.  II.  X 
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ciple  juilifies  the  confifcation  of  a   fhip  for   de- 
frauding the  revenue,  or  carrying  contraband  to^ 
the  enemy,  it  cloth  not  extend  to  the  loading  a 
neutral  fliijx  with  a  cargo  belonging  to  the  enemy, 
for  that  is  licit  (86). 

Vattell  contents  himfelf  with  faying  fimply, 
tliat  by  the  law  of  nature,  the  maftep  is  to  be 
paid  his  freight,  and  not  to  fuiFer  by  the  fcizure  ;. 
and  ^  Borlamaqui's  wofds  are,  *  *  Neither  do .  the 
'^  ihips  o£  friends  become  lawful  prizes,  though 
**  fomc  of  the  enemies  effefts  are  found  in  thera, 
'*  unit  ft  it  is  done  by  confent  of  the  owners,  wha' 
**  by  tliat  means  feem  to  violate  the  neutrality  or 
**  friendfhip,  and  give  us  a  juft  right  to  treat 
**  them  as  enemies  (87)." 

The  rule  of  Britain  (83)  appears  To  adopt  the 
moft  liberal  extent  that  the  moft  liberal  of  the 
writers  above  cited  have  allowed.  It  doth  not  con- 

(86)  This  is  not  very  clear.  If  it  be  licit,  how  then  is 
the  cargo  fcizable  ?*  It  is,  however,  very  intelligible,  par- 
ticularly in  England,  which  allows  him  freight^,  though  it 
takes  the  cargo,  thereby  admitting  th|  trade  was  licit.  But 
would  it  not  be  much  more  intelligible  to  fay  that  the  trade 
is  illicit,,  the  owner  being  conufant ;  and  that  the  reftoring 
his  (hip).  and  giving  freight,  are  favours. 

{87}  Politic.  Law,  part  4.  cfa.  7.  fee.  23. 

(88)  See  the  anfwer  to  the  Expofition  des  Motifs,  and 
the  cafe  of  the  Rebecca,  2  Robinfon,  p.  loi.  in  that  cafe  > 
it  is  faid  freight  is  given  to  the  veflel  employed  in  trade 
between  the  ports  of  different  enemies^  if  hna^^ 
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fifeate  tte  Ihip  (89),  and  it  even  gives  freight  (f  0), 
if  there  are  no  falfe  papers  on  board,  nor  refufal 
to  fliew  them,  or  to  be  fearched,  or  unlefs  the 
neutral  ihip  was  employed  in  the  enemies  coailing 
trade,  or  between  the  ports  of  the  mother  country 
and  a  colony  of  the  fame,  or  of  another  enemy ; 
or  iaftly,  unlefs  the  goods  be  contrabands 

The  principle  on  which  freight  is  refufed  in  the 
coafting  and  colonial  trade  is,  that  thefe  are  not 
the  accuftomed  trades  of  the  neutral,  but  wer^ 
before  the  war  gencraily  flaut  up  to  the  ekclufive 
life  of  the  mother  country  (91). 

(89)  Si  dolus  &p^et»  Ail  Jtiftitts  quam  ut  navig  fifc4 
vindicetur.  Heinecciu^  de  nav.  ob.  vet.  mere.  Vec.  com* 
miC  fee.  12.  It  is  faid  in  Smart  and  Wolf,  3  Term 
ReportS|  p.  334,  that  formerly  many  Dutch  neutral  Ihips 
laden  with  the  property  of  the  enemy,  were  condemned 
without  referve,  (hip  as  well  as  cargo;  fee.  i.  H.  Black- 
ftone,  p.  191. 

f  90)  It  is  contended  in  the  fame  cafe  of  Smart  and  WolfL 
that  the  taking  cognizance  of  freight,  was  a  novel  ufurpa<> 
tion  of  the  prize  court  i  and  that  there  was  no  inftance  of 
its  having  been  awarded  to  neutral  fhips  for  the  good$  of 
enemies  condemned  before  the  American  war ;  if  f6,  the  con«. 
dud  of  Britain,  fo  hx  from  being  more  harlh  than  formerly^ 
has'  been  relaxed.  The  otajtsAion  to  their  taking  cognisaiice 
of  freight  was  totally  unfounded ;  the  common  law  couW 
not,  for  it  would  involve  the  queftion  of  prise,  contraband^ 
&c.  and  fo  fajrs  Lord  Kenyon. 

(91)  See  the  principles  laid  digra  by  Sir  W.8c«tt)  in 
th^  cafe  €if  the  Immanuel>  a  Rob*  f^  i^. 
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It  muft  be  remembered,  that  for  the  greater 
accommodation  of  the  neutral  power,  the  com- 
miilioners  of  the  navy  are, ,  by  the  prize  afts, 
empowered  to  purchafc,  for  the  king's  ufe,  naval 
ilores  or  proviiions  on  board  neutral  ihips  going 
to  the  enemy,  and  brought  into  port  by  the 
king's  men  of  war ;  and  in  general,  all  the  native 
produce  of  the  neutral  country  going  to  the 
enemy,  is  liable  to  capture,  fubjeQ;  to  a  right  of 
pre-emption  (though  formerly  confifcable)  by 
which  right  of  pre-emption  is  meant,  a  right  of 
purchafe  upon  a  reafonable  compenfation. 

Of  the  Goods  of  Friends  found  on  board  Enemies 

Ships  (92)- 

« 
The  dodrine  of  Britain,  and  of  moft  nations 

on  this  fubje6l  at  prefent  is,  that  the  goods  of 

friends  on  board  enemies  fhips  are  to  be  reftored ; 

and  it  is  remarkable  that  France,    now  in  her 

weaker  naval   ftate  fo  much  inclined  to  cry  out 

for  the  rights  of  neutrality,  was  Angular  in  adopt-; 

ing  the  contrary  principle,  under  the  afFefted  but 

well-knoM^n   phrafe,     robe   de   Vennemi  confifque 

celle  d'ami;  and  in  the  more  general  maxim,  e.v 

rebus  nerves^  S^^  ex  nwoihus  res  prijedce  fuhjiciuntur ; 

and  Heineccius  notes,  that  Francis  I.  of  France, 

cftabliihed  it  as  a  maxim,  that  naves  7ieutrorum 

(92)  The  difcuffion  of  this  queftion  is  found  in  Bynker- 
fiioek,  Quses,  Pub,  Jur.  cap.  13* 


Chap:  VII.]    THE  ADMIRALTY,  &c.         309 

rebus  hojiium  omtfiaj  et  naves  hojihim  una  cum 
mercibus  amicorum  ffco  vindictntur.  Hein.  dc 
nav^  ob.  vet.  mer.  vec.  com.  fee.  9, 

The  rule  of  Britain  is  faid  to  depend  upon  this 
principle,  that  every  tnan  is  allowed  to  tranfport 
his  merchandize  in  the  fliip  of  his  friend,  though 
that  friend  happen  to  be  our  enemy.  But  it  may 
alfo  be  conceived  to  confider  the  aft  as  illicit, 
and  thie  reftoration  as  a  matter  of  favour.  Heinec- 
cius,  however,  and  almoft  all  writers,  confider  it 
as  perfejftly  licit.  Grotius  appears  to  have  doubted 
of  the  juftice  of  this  rule  at  an  earlier  period  of 
his  life,  abxHit  1602,  when  the  Dutch  had  taken 
Italian  property  to  a  confideraBle  amount  on  board 
Portuguefe  fhips  (93) ;  but  afterwards,  when  he 
wrote  his  treatife  De  Jure  Belli  &  Pacis-(94), 
fully  accedes  to  the  principle,  in  which  By nker- 
ihoek  (95),  and  indeed  the  general  modem  praftic© 

(93)  Lib.  II,  Hiftor,  Bclg. 

(94)  Publifhed  about  the  year  1625. 

(95)  Cap.  13.  Quaes.  Jur.  Pub.  de  Amicorum  bonis  in 
hoftium  navibus  repertis.  He  doth  not  however  coincide 
in  Grotius's  defence  of  the  French  code  (which  faid,  ex 
rebus  naves,  &  ex  navibus  res  prxdac  fubjiciuntur}  by  ex* 
plaining  that  this  fuppofes  the  knowledge  of  the  owner  of 
the  cargo,  for  that  would  go  to  confifcace  the  friends  pro- 
perty in  the  enemies  (hips,  as  well  as  the  enemies  {hip  car* 
rying  the  friends  goods;  j  and  he  accufes  Grotius  of  con« 
tradidlion  in  not  here  admitting  the  rule  of  reciprocity.  It 
n^ay  be  trae,  but  if  Grotius  had  faid  that  both  tndes  were 
illicit,  and  that  the  exemptions  were  matter  of  &vour,  there 
would  have  been  no  contradiction.  ' 

,%  3 


• 


Sia  ON  THE  LAW  OF        [Cbap.  VII. 

coincides  with  him  ^  and  bol;h  .coiocide  vtth 
the  Confolato  del  Mare,  which  fays,  that  if  the 
friendly  owner  of  the  cargo  will  not  ^pter  iuto 
fome  reafonable  agreement  on  account  of-  the 
ihip,  the  captor  may  fend  the  veifel  home  to  hh 
own  country;  and  in  this  cafe  the  merchant  ih^l 
pay  the  freight  which  was  to  b^  paid  at  th^  de- 
livering port,  and  the  captov  is  not  anfwerable 
for  damages.  If  the  captor  will  not  be  fatisfied. 
be  is  anfwerable  for  damages;  and  Heineccius 
fays,  vLv  ullam  e^vcogitare  rationem  p^umus 
quare  merces  amcoruv%  in  ncfoibus  kq/iium  nobU 
acquirantur.  Inkumfina  efi  can/Uettcd(K  De  Nov. 
eh.  vet  Mer.  fee.  9.  Here  again  we  aye  covered 
with  aftoniihment  by  an  affertion  of  Mr.  Dc 
Martens,  contrary  to  all  fa.ft  and  experience  (96), 
that  it  is  a  pririciple  now  eftabliihed,  and  which 
has  been  talj^en  as  the  baiis  of  almoil  evqry  treaty 
fince  the  middle  of  the  feventeenth  century,  that 
neutral  property  is  confifcated  together  with  the 
hoitile  ihips,  in  which  it  is  feized.  If  continental 
Europe  has  fuch  advocates,  flie  furely  will  not 
complain  of  Britain  for  illiber^lity  (97). 

(96)  On  the  rights  and  duties  of  neutrality. 

'  (97)  Without  doubt,  the  owner  of  neutfal  property  on 
beard  the  enenies  ihip,  will  iufFt^r  much  inconvenience; 
but  his  lofs,  ia]rs  V'attell,  is  an  accident  to  which  he  has 
cxpofed  himfelf,  and  the  captor  in  making  ufe  of  the  law 
of  war, }»  not  anfwerable  for  any  accidents  refulting  from  it, 
no  more  than  if  a  ntulral  puiT^ng^r,  who  happened  unfor* 
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■  •      .  •  ■      .  "      ■       •  . 

€^  Contmbimdi         ..*'.* 

This  difcufliaa  r^folvcs  itfelf,ij;ita. ^wq  , parts; 
what  is  contraband,  and  jv^bat  the  effeft.  or  p«- 
naities  of  carrying  it,  on  the  fliip, ,  pr  the  innocent 
part  of  the  cargo»  if  fuch  there  be ;  for  that  powers 
at  war  may  £eize  and  confifcate  all  contraband 
goods  going  to  the  enemy,  is  univerfally  acknow* 
iedged  (98). 

Many  vain  attempts  have  been  xaade  by  writers 
in  the  clofet  to  form  exad  enumerations  of  what 
are  contraband  goods;  and,  even  where  treaties 
have  undertaken  to  fpecify  them,  they  have  left 
^ndlefs  room  for  doubt.  Vattel,  therefore,  wifely 
fays,  they  Kx^fuch  as  arms,  military  and  naval 
ftorcs,  timber,  horfes^  and  even  provifions^wheii 
there  are  hopes  of  reducing  the  enemy  by  faminp. 
The  truth  is,  they  mult  ever  bje  flu<%uating,  and 
depend  upon  the  circuoxdances  s^nd  Jiati^ .  belli. 
Thus  Grotius  iays,  that  in  judging  of  articles  of  a 

tunately  to  be  in  an  enemies  ihip,  fhould  be  killed  in  the 
eBgagement,  book  3.  cb.  7.  fee.  116. 

All  writers  agree  tbat  tke  fiur  prefiiinption  is,  that  all 
goods  found  on  board  an  enemies  ibip  aiQ  th^  enemies^  till 
the  contrary  be  proved. 

(98}  BeaweSy  ta  kis  Lex  Mercatoria,  hai  given  the  tU 
teilppted  enumeration  of  contnband  iai  ccotMA  treaties.— « 
Hubner  has  attempted  to  enumerate  tiiem ;  but  none  of  the 
great  authooties,  Giotius,  B)nikei(hoek,  Htineccius,  and 
Vattel,  ever  attempt  a  fpecific  enumeration.  They  fiiw 
the  impoffibility  and  th«  akfiu-diiy  ^  (Uch  an  atMOi^ 
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doubliiil  natan^  our  jo^mciit  lovfi  be  graded  by 
thefiatrof  diewar(99);  and  HdnccdiB  admits^ 
that  aparticolar  fiatrof  thewarmajrconTrrtathhig 
mflantty  into  cugitaband  in  its  <nm  joatare  of  the 
leaft  importance  (100),  for  inftance  tobacco ;  and 
thos  articles  of  the  greateft  confeqnence,  fach  as 
provifions  (101),  tnay  or  may  not  be  contraband, 
according  to  circumilances.  Among  favourable 
circumfiances  are  thefe,  that  the  articles  Ihoald 
be  of  the  growth  of  the  country'  which  exports 
them  ;  that  th^  fhould  be  in  their  native  and 
nnmanufk3ured  ftate;  and  that  they  fhonld  be 
intended  for  the  ordinary  ufes  of  life.  So  the 
nature  and  quality  of  the  port  to  which  the  fhip  is 
going  is  not  an  irrational  teft ;  and  thus  the  na- 
ture of  the  war  is  fometimes  our  guide,  as  pitch 
and  tar  have  been  held  contraband  iq  maritime 
wars. 

It  has  been  contended  (102),  that  in  tranfport- 
Ing  articles  of  his  owii  country's  native  produce,  a 
man  is  not  to  be  reftrained ;  yet  it  is  plain  that  this 

(99)  Difiinguendus  bellf  ftatus, 

(100)  De  Jur.  Civ.  Com.  fee.  la. 

(loij  In  1793,  the  American  minifter  remonftrated 
agatnft  Britain  as  i^^opping  provifions  going  to  France,  not 
as  a  conduA  always  contrary  to  the  law  of  nations,  hut  as 
then  unmc^Sbry^,  provifions  being. chesqier  in  France  than 
in  £ngjai}df  Britain,  however,  tbougl^t  it  neceflary,  an4 
fp  did  $pMn  »rid  ^ui54)  then  boilile  to  France,  and  all  thefq 
ppw^rs  perfiftpd. 

^102)  Sm  Mr,  Ward  o;\  Qontr^b^d. 
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ctrcumflance  can  make  no  differencei  where  tlie 
rights  of  othci-s  are  concerned ;  and  though  flrels 
has  been  laid  on  the  cuilom  among  belligerent 
powers  of  purchafing  fuch  commodities  from  the 
neutral,  that  mode  is  eafily  (hewn  to  be  a  relax- 
ation of  right,  and  not  an  acknowledgment  of 
wrong:  fmce,  if  there  was  not  a  right  of  prevent- 
ing the  voyage  without  paying  for  the  carg(\ 
neither  could  there  be  with  fuch  payment,  that 
circumftance  making.no  difference  ^as  to  theori^ 
sinal  right  of  impediment  and  detainer. 

The  eife6l  on  the  ihip  was  formerly  forfeiture,  a 
penalty  ftrongly  vindicated  by  By nkerllioek  ( 103) 
and  Heineccius  (104).  In  modern  practice,  except 
where  the  contraband  articles  belong  to  the  owner 
of  the  veffel,  or  where  the  cafe  is  attended  with 
particular  circuraftances  of  aggravation^  the  pe- 
nalty has  been  mitigated  to  a  forfeiture  of  freight 
and  expences  ( 1 05  )  • 

With  refpeft  to  the  cargo,  the  c6ntFiband  is 
forfeited  ;  and  if  there  be  innocen^t  articles, ,  they 
alfo  arc  forfeited,  if  they  belong  to  the  fame  owner, 
otherwife  not,  agreeably  to  the  rule  laid  down  by 

(i4P3)  Publicabam  <|uoque  naves  arnicas  11  fcientilms 
4Qminis  Qontrabanda  ad  hoftes  deferrent  ^  &;  nifi  pa&a  im- 
pedlanp,  oixinino  publicanda^  funt,  quia  ^arumjl^tnini  ope- 
rantur  jrei  illicitae.— Bynt.  Q.  J.  P.  lib.  i.  ch.  14. 

(104)  Certi  juri^  eft,  ob  roerces  illlcitas,  naves  etlam  ia 
coiDtniiTum  cadere.-r-Hein.  De  Nav.  ob.  vet.  Mcr.  V^c, 
Comm.  ch.  a.  fee*  6* 

(105)  Se^  I  Robinlbn*s  Reports,  p,  288. 
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Bynk€rilH)ek,  who  fays,  ''  Omnino  diflinguendum 
^'  putem  an  licitas  &  illicitss  HflCFces  ad  eundem 
V  dominum  pertineant,  an  ad  diverfo^ ;  fi  ad  eun- 
*'  demomnesredepubUcabuntur/ob  coutinratiajn 
*^dc;Hai(106)." 

.  We  ihould  altogether  diftinguifli,  fays  he,  in  my 

..cf^lnion,  whether  the  lawful  and  unlawful  goods 

and  merchandize  belong  to  the  fame  or  to  different 

owners.    If  to  the  fam^>  they  are  all  juftly  con- 

iifcaWe,  for  the  contii^uity  of  the  offence. 

And  this  is  perfeftly  r^fanaWe ;  fqr  though  there 
is  mifcondu6);  in  the  owiKS^r  of  the  veffel,  there  is 
ncme  on  the  part  of  the  owner  of  the  innocent  part 
i)f  the  cargo. 

Of  Blockniki  Ports. 

9 

Grotius  and  all  writers  on  ths  law  of  nations 
admit,  that  no  commerce  or  intercourfe  whatfo- 
fvef  iel$o  be  allowed  to  a  neutral  with?a  blockaded 
port;  bM£ grotius  adds  tins  limitatiofn,  if  furrcn- 
deji  or  peace  be  expe^ed  (lO?)* 

Thinf  I  liimtation  Bynkerihoek  condemns,  a&nl?!* 
ther  agreeable  to  reafon,  nor  to  the  conventional 
law  of  nations.  -  **  Kow  doth  reafon,"  faith  he, 
**'  make  the  neutral  a  judge  of  the  probability 
**  of  the  furrender  or  the  peace?   And  will  it  bfe 

«  *       . 

(ic6)  Quaes.  Pub.  Jur,  cap.  I2.  whofc  title  is,  Aa  U- 
cttum  ob  Ulicitutn  Publicetur. 

r 

(107)  De  Jujr.gcU.  fcPac,  lib,  j.  ch.  1.  fee.  5. 
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"  faid,  that  if  there  he  no  fuch  expe^«tiaQ>  any 
•*  thing  may  be  ce^rried  to  the  befieged?  No  ;  no 
**  intercourfc  whatfoever  is  allowable  during  the 
"fiege(109)." 

Grotius  aifo  conceived  that  tl>i&  neutral  was  to 
pay  daniages ;  but.  if  the  neutral  veflfel  was  pep- 
ped before  it  reached  the*  town,  it  was  only  (to  be 
detained  until  fecurity  was  given  ags^inft  (imilar 
attempts.  But  the  n^oye  modern  Dutch  jurift  {109) 
juftly  holds,  that  the  property  is  to  be  confifcated  ; 
nay,  often  the  carriers  puniflied  with  corporal,  if 
not  capital  puniihment ;  and  as  to  paying  damages, 
he  afks,  what  individual  could  pay  the'  damage 
arlfing  from  the  town's  not  being  taken  ? 
.  Vattel  fays  depidedly,    '^  All  commerce  is  en- 
^  ^ir^/j^prohibitedwith abefieged  town(l  10) ;"  and 
adds,   ^*  If  I  lay  fiege  to 'a  place,  or  only  form  the 
*'  Wookade,  I  have  a  right  to  hinder  any  one  from 
^*  entering,  and  to  treat  0s  an  enemy  whoever  at* 
*'  tempts  to  enter,  or  to  carry  any  thing  to  the 
**.  befieged  without  my  leave,  for  he  oppofes  my 
^',  enterprise,    may  contribute  to  the  mifcarriage 
**  of  it,  'and  th«3  caufe  me  to  fall  into  all  the 
"  ev^^  of  a?  Mnfacc^fsful  wan"    And  both  he 


I. 


(io9)[  Qu^es.  Pub."*  Jur. 

(109)  Qq^s.  Jur^Pub.  lib.  i.  cap.  11.  Obfeffis  urWbus 
caftria,  pQrtqbus,^  aa  quiqquatn  lic^t  ^dvohere. 

(no)  Book  3.  di»  7.  Uc^  «7.  he  mentions^  the  inftance 
of  the  Dutch  preventing  the  Engliib  intercourfe  with  Dun- 
kirk when  by  tboia  befieged. 
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and  Grothis  mention  the  inftance  of  I>einetr7us 
lianging  up  the  mailer  and  pilot  of  a  veflel  carry- 
ing provHioDS  to  Athens,  when  hy  him  almoft  re- 
*   duced  to  famine,  as  recorded  by  Plutarch. 

The  humanity  of  modem  times  has  departed 
firom  the  fevere  ftridnefs  of  the  law  of  nations, 
ami  contents  itfelf  with  confifcation ;  hut  this  re- 
ftri^ion  upon  neutrals  is  undifputed,  and  the  only 
controverfies  that  have  arifen  have  been,  whether 
the  place  was  blocksrded,  whether  that  blockade 
was  fufRciently  n(^tified,  how  far  the  penakies 
extend,  and  whether  any  particular  circumflanccs 
exempted  from  the  penalty. 

Nothing  further  is  neceflary  to  conftitute  a 
blockade,  than  that  there  ihoiild  be  a  force  fta- 
tioned  to  prevent  communication,  and  a  due  notice 
or  prohibition  given  to  the  party  (1 11).  It  is  not 
an  accidental  abfence  of  the  blockading  force,  nor 
the  ctrcutnftan€e  of  being  blo'vn  off  by  wind  (if 
the  fufpenfion,  and  the  rcafons  of  the  fufpenfion, 
jfre  known),  that  will  be  fufficientin  la^  to  re- 
move the  blockade  (112);  and  taking  advantage 
of  fucb  accidental  removal  is  mere  fraud. 

Due  notice  of  the  blockade  may  be  by  the  fimple 
faft,  or  by  a  notification  accompanied  with  the  faft. 
In  the  former  cafe,  when  the  fiicl  ceafes  (otherwife 
than  by  accident,  or  the  ^lifting  of  the  wind)  there 
is  immediately  an  end  of  the  blockade ;  but  where 
the  faGt  is  attended  with  a  public  notification  frota 

(iji)  I  Rob.  p,  87.  (112)  Ibid. 
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the  goveramcBt  of  the  belligerent  country  to 
neutral  governments^  it  mud  be  fuppofed  to  ex,ill 
till  it  is  publicly  repealed ;  and  when  it  is  difcon- 
tinued,  that  alfo  fliould  be  publicly  notified  (1 13). 
When  the  notification  is  not  accompanied  with  the 
fo6l,  as  was  the  cafe  of  a  proclamation  in  tlie  Weft 
Indies  in  1794,  it  is  not  fufficient(ll4).  To  en- 
quire, not  at  the  mouth  of  the  harbour,  but  in 
neighbouring  ports,  whether  a  blockade,  after  a 
confiderable  lapfe  of  time,  is  (till  continued,  has 
been  allowed  to  diiiant  nations,  as  to  America  for 
example,  who  had  not  means  of  condant  informa- 
tion (115). 

There  muft  alfo,  of  courfe,  be  time  for  parties 
at  a  diftance  to  get  knowledge  of  a  blockade;  and 
wiiere  it  is  a  blockade  de  fafto,  it  fliould  be  noti- 
fied by  the  blockading  force  to  veffels  going  in,  f6r 
thofe  coming  out  muft  be  prefumed  to  know  it 
♦  (ll6j ;  and  as  to  thofe  coming  in,  I  conceive,  if 
it  be  proved  that  they  adually  did  know  it  b^  any 
means,  it  is  fufficient. 

» 

A  notification  bars  the  plea  of  ignorance,  for 
it  is  the  duty  of  every  government  receiving  it  to 
acquaint  its  fubjeds  (117);  and  though  a  notifi- 
cation proprio  vigore  doth  not  bind  any  country 
but  that  to  which  it  is  addrelfed,  yet  in  a  reafon- 
able  time  it  muft  affeCl  neighbouring  ftatcs  with 

(X13)  Rob.  171.  (114)  Robinfon,  p.  94. 

(115)  I  Robinfon,  332.  (ji6)  Ibid.  151, 

(117)  2  Rob.  112—129. 
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knowledge,  as  a  reafonable  ground  of  evidence 
(118). 

Nothing  but  abfolute  and  unavoidable  neceflity 
will  juftify  the  attempt  to  enter  a  blockaded  port  i 
fuch  as  admits  of  no  coitipromife,  and  cannot  be 
fefifted ;  not  the  avoiding  higher  fees,  or  any  flight 
difficulties  (119);  but  the  meaning  of  the  block- 
ade is  not  to  be  extended  by  the  force  blockade 
ing. 

The  failing  with  intent  to  evade  a  blockade  is 
an  overt  a6l  conftituting  the  offence  (120);  and 
a  blockade  is  juft  as  much  violated  by  a  veffel 
palling  outwards  as  inwards.  There  are  cafes  in»- 
deed  of  innocent  egrefs,  where  veffels  have  gone 
in  before  the  blockade ;  but  if  they  attempt  to 
bring  out  a  cargo,  it  is  a  violation  of  the  blockade^ 
if  it  was  taken  on  board  after  the  commencement 
of  that  blockade  (I2l). 

If  a  ihip  break  a  blockade,  though  ihe  efcap^i^ 
the  blockading  force,  Ihe  is,  if  taken  in  any  part 
of  the  voyage,    taken  iit  deliQoy  and  fubjeft  to 
confifcation  (122). 

The  ihip  attempting  to  break  a  blockade  is,  as 
we  have  feen,  liable  to  confifcation  ;  its  cargo  may 
be  fo  alfo,  though  not  contraband,   if  the  owneris  • 
of  that  cargo  were  conuiant  of  the  blockade  be- 
fore they  feut  or  ihipped  it,  although  they  might 

(iii)  2  Rob.  112.  (119)  Ibid.  127. 

(120)  I  Rob.  156,  (121)  I  Rob»  88  And  l%u 

(122)  2  Rob.  130. 
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attempt  to  throitr  the  blame  on  the  carrier  mafter, 
if  fuch  an  attempt  was  proved  to  be  founded  ia 
artifice :  but  if  they  were  really  ignorant  of  the 
fad,  the  mafter  is  not  their  agent  to  bind  them  by 
his  contrail  or  his  mifcondud:. 

!%tps  fometimes  obtain  UcencCi  and  in  honed 
cafiM  that  licence  h  to  be  conftrued  liberallv ;  fo 
that  it  is  a  benefit  incident  to  the  licence,  and  in- 
feparable  from  it,  that  the  ihip  fliall  be  allowed 
to  come  out  again;  and  a  cafe  has  happened, 
where  fhe  was  allowed  to  come  ont  with  a  re- 
turned cargo  (123),  although,  without  fuch  \\^ 
cence,  a  neutral  veffel  would  have  no  right  to 
take  out  a  cargo,  unlefs  put  on  board  before  the 
blockade)  though  ihe  might  go  out  in  ballad* 

Whdre  there  is  no  licence,  general  excufes, 
fuch  as  thofe  of  want  of  water  and  provifions,  are* 
extremely  difcredited,  on  two  grqunds :  1ft.  That 
the  faft  of  attempt  to  enter  the  port  is  ftrongly 
againft  them  ;  and  fecondty,  that  the  explanation 
is  always  dubious,  and  liable  to  the  imputation  of 
coming  from  an  interefted  quarter  (124). 

Of  the  Right  of  Search. 

The  right  of  fearch,  at  leaft,  extending  to  the 
infpedion  of  papers,  if  not  to  a  thorough  exa-* 
niination  of  the  cargo,  with  the  little  attention  on 

<x23)  CaTe  pf  the  Juno,  2  Robinfon's  Reports* 
(1^4)  a  Robij)f9n*s  Reports,  ^^i^i* 
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this  head  to  be  paid  to  the  flag^  is  thus  diftin6U3r 
exprefled  by  Bynkerihoek  (125)  :  ''  Non  ex  fal- 
•*laci  forte  apluftri,  fed  ex  ipfis  inflrumentis  itt 
**jiavi  repeitis,  conftare  oportet,  navem  amicani 
**efle.  Si  id  conllct  dimittani;  fi  hoftilem  efle 
**  conftiterity  occupabo.  Quod  fi  liceat,  ut  omni 
**  jure  licet,  &  perpetuo  obfervatur,  licebitquoque 
•*  infirumenta  quae  ad  merces  pertinent,  excutere, 
^^  &  inde  difcere,  an  quae  hoftium  bona  in  navt 
*'  lateant." 

Vattel's  words  on  this  fubje6i  are  fb  emphatic, 
that  they  merit  to  be  literally  tranfcribed.  *'  With- 
**  out  fearching  neutral  lliips  at  fea,''  faith  he, 
^'  the  commerce  of  contraband  goods  cannot  be 
**  prevented.  There  is  then  a  right  of  fearching. 
'*  Some  pofwefful  nations  have  indeed,  at  different 
**  times,  refufed  to  fubmit  to  this  fearch,  as  for- 
"  merly  France,  in  the  reign  of  Queen  Elizabeth. 
^'  A%  prefent^  a  neutral  fliip  refufmg  to  be  fearched, 
•'  would  from  that  proceeding  alone  be  condemned 
"as  lawful  prize  (126).'* 

(125)  It  is  not  by  a  national  flag,  perhaps  fraught  with 
£illacy,  but  by  the  very  inftruments  found  in  the  Ihip, 
that  its  friendly  character  muft  appear.  If  it  doth  appear, 
1  would  difmifs  it;  if,  on  the  contrary,  it  appear  to  be 
hoftile,  I  would  feize  it;  which,  if  it  be  allowed,  as  it  is 
and  always  was  by  every  law,  it  muft  be  lawful  alfo  to  fcru- 
tinize  the  inftrument^  appertaining  to  the  merchandize,  in 
order  to  learn  from  thence  whether  any  enemies  goods  are 
kid  in  the  fbip. 

(126 j  Book  3-  ch.  7/feQ.  114. 
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He  addsvind^ed^  that  to  avoid  incoHvdiviences, 
violence,  and  every  other  irregularity,  .the  mannt^ 
of  the  fearch  is  fettled  in  treaties  of  navigatioi^ 
aud  commerce— and  that,  according  to  the  pre* 
fent'Cuftom,  credit  is  to  be  given  to .. certificates 
?ind  bills  of  lading,  produced  by  the  mafter  of  the 
Aip>  u«Ie£s  any  fraud  appear  in  them,  pr  there  be 
very  good  reafon  for  fufpeding  their  validity. 

'  Both  thefe  great  authorities  appear  to  concur 
that  tix^ve  is  a.  right  of  fearch ;  but  their  expref-. 
iloQS  may  poifibly  be  faidto  be  ambiguous  whether 
this  right  extends  beyond  the  infpe6iion  of  papers. 
Let  Us  here  then  have  recourfe  to  the  court  of 
reafpn,,  and  a(k  ourfelves  whether  the  injirmiienta 
tnaynot  be  as  fallacious  as  the  apluJirc—:X\it  papers 
%s  tbfi  flag?^  What  real  fatisfa6lipn  c^n  tvtv  be 
had  without  ^n  ad^u^l  fearch  of  the  cargo?  And 
if  there  be, any  thing  irregular  or  vexatious  in  the 
circumftances  of  that  fearch,  the  party  is  always 
lia^ble:  to  pudiihment  by  a  tribunal  which  has  never 
been  known. to  pafs  over  fuch.  offences,  without 
inflicting  proper  punifliment.  Juftly,  therefore^ 
did  Sir  William  Scott,  in  a  late  moft  remarkable 
cafe,  that'ofUie  Maria  (127),  or,  as  i^  is  commonly 
called,  of  the  Swediih  convoy,  hold  and  maintaia 
i,t,ras  it  Ji^  been  he>)e  maintained  tp.be,  one 
of  the  rules  taken  by  the  Britifh  nation  from  the 
gener4l  law  pf  all  naUqn^i  th^t  the  rig^t  of  vifit* 
ing  and  fearching  merchant  ihips  upon  the  high 

(J27)  R'obinloivs  Reports,  340.  * 
you  !!•  T 
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• 

etSy  ivfiatei^er  be  the  cargoes  tlie  fliips  or  the 
tfeftinftttoiift,  is  an  inemiteflible  right  cf  the  law-^ 
fblty  commiilioiiecl  cruiiers  of  a  belligerent  natiot^; 
a  right  to  be  exerciled  with  as  little  harlhaefs  atid 
▼e^eation  as  poflible,  but  ftilt  a  right  undoabted^ 
tad  ack^iowfedged  even  by  Hubtier.  If  free  fliips 
did  make  free  goods,  how  i»  it  to  be  known  that 
they  ate  free  ilrips  fave  by  examination? 

Heineecius  appears  to  noe  to  be  clearly  i>f  this 
opinion,  when  he  iays>  aft^  (latmg  the  preiump^ 
tions  of  fraudulent  and  contraband  cargo,  from 
faHe  papeiB  and  fpoltjEition,  '^  Accedunt  tamen 
*'  aliie  praefumptioncs,  m  quibiii^  nefcioan'  primum 
**  fibi  locum  vindicent  figna  mercatorum  inciftis^^ 
*'  quas  marcas  appellant  (128)."  The  mai%s^ 
thercfore,v  on  the  bales  of  goods  form  a  violent 
prefumption.  How  are  thcfe  marks  to  be  ex* 
amiiiedy  but  by  going  below  deck  and  examining 
the  cargo? 

The  confequence  of  reiifting  fuch  a  fearch  is  the 
confiication  of  theproperty  withheld  from  vifitation. 
It  is  a  wfld  conceit,  faith  the  fame  great  judge  fa 
often  mentioned,  that  whenever  force  is  ufe<l  it  may 
be  lawfully  refiftetl ;  a  lawful  force  cannot  lawfully 
be  refifted.  It  is  a  principle  of  the  civil  law,  <w 
which  gteat  part  of  the  law  of  nations  is  founded^ 
that  refiiftance  to  the  fearch  we  have  drferibed  ia 
jnftly  ibRowed  by  confifeation.     It  is  a  principle 

0 

(128)  Heincoyus  DcNav^  Ob.  VdrMcn  VcCr-eomiBu 

fee,  II. 
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adopted  by  all  modem  iiattons*-^y  France,  In  her 
oitiinaaces  of  1681 — by  Spain^  in  thofe  of  1718~- 
and  by  the  orders  of  council  in  Britain,  in  1064. 
And  I  have  akeady  given  the  words  of  VatteK 
eacprefitiy  apprbvtog  while  he  ilates  the  univerfal 
modern  pra^ice. 

:  One  matter .  of  controveriy  however  rtrntihs, 
M^hetfaer  iherchaut  veifeb  under  convoy'  of  a  king's 
ihift,  und  the  prote&ioir  of  their  fovereign'i  naval 
^^g^  ^^  exeidpted  from  feasch ;  lor  this  exem^ 
tiqn  thenordiern.powers^  and  thei^  literary^  cbam^ 
pion  SchlegeU  have  ftiiehuotifly  contended ;  )tnd 
Mr.  DeMai'teoSf  ^ith  his  ufual  facility,  has  ad^ 
mitted  their  clamorous  afiertion  as  aKldgma. 
:  ;Thefe  innovating  pretenfions  weite  alfo  expof^d 
wrth  infinite  force  by  the  ^ourt  which  prefided 
m  the  cafe  of  the  Swediih  convoy;  in  tlie  yMr 
1799,  and  as  it  would  be  anr'idle  and  vain  at* 
tempt  in  me  to  try  to  (late  tbe  opinion  there  hftd 
m  a  more  expreffive  niaxner  than  that  of '  thift 
langqage  of  the  learned  judge,  and  would  hi 
only  weakening  ita  fbrbe,  I  hope  it  may  be  per* 
mitted  to  me  upon  this^  as  upon  other  ocoaffions^ 
to  life  his  vtery  irords  as  reportcd(  J  29)-  The  autbo^ 
rity,  fays  he, .  of.  the  fovercign  of  a*  neutral 
co^nitry,  interpoftd  in -any  ihanner  ^fimve  ftwrce) 
ci^nnpt;  hgally  vary  the  nghts  of  a  laM^iiUy  cotU-^ 
q)HB{>ned   belligerent   cruifict:     Tu^a  ibvereigfti 


{129)  By  Dr.  Robinfan^    i  vol.  p.  340.  cafe  of  the 
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may  unqueftionably  agree  if  they  think  fit  (as  in 
fome  late  inftances  has  been  agreed)  (ISO)    by 
jTpecial  covenant,  .  that  the   prefence  of  one  of 
their  armed   ftiips,    along  with   their  merchant 
JJlips,  iball  be  mutually  underftood  to  imply,  that 
nothing  is  to  be  found  in  that  convoy  of  mer* 
chant  lliip»  inconfiftent  with  amity  or  neutrality : 
and  if  they  confent  to  accept  that  pledge,  no 
third  party  has  a  right  to  quarrel  with  it,  any 
more  than  with  any  other  pledge  which  they  may 
agree  mutually  to  accept     But  furely  no  fove- 
reign  can  legally  compel  the  acceptance  of  fuch  a 
ftcurity  by  mere  force.  The  only  fecurity  known  to 
the  law  of  nations,    independent  of  all  fpecial 
covenant,  is  the  right  of  perfonal  vifitation  and 
fearch,    to  be  exercifed  by  thofe  who  have  the 
intereft  in  making  it     As  to  infinuations,  that  it 
might  poflTibly  be  well  if  fuch  a  ftcurity  were  ac- 
cepted, it  is  not  neceflftiry  to  defcant  upon  fuch 
unauthorized  fpeculations.     Tlie  law  and  praftice 
of  nations  give  them  no  fort  of  countenance. 

If  I  might  be  permitted  to  add  any  idea  to  the 
fentiments  of  that  great  civilian,  who  may  be 
confidered  in  our  days,  as  it  were,  the  ftcady 
oracle  of  maritime  jurifprudence,  amidft  the  wild 
fpeculations  of  navat  Europe,  I  would  aflc  a  dif- 
tih6i;  explanation  of  the  meaning  intended  to  b^ 
conveyed:by  the  attendant  flag  of  a  neutral  Stati 
accompanying  a  fleet  of  merchantmen  ?  Doth  it 

(130)  Between  America  and  Holland  in*  2782. 
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purport  that  the  captain  of  the  convoying  inari 

of  war  has  preyioufly  examined  all  tlife  cargo  under 

his  prote6lion  ?   This  is  not  his  duty.     Doth  it 

mean  to  certify  that  the   exported  cargo  hatK 

been  accurately  fcrutinized  by  revenue  officers  ? 

This  is  not  the  faft,  and  if  it  were  fo,  how  dotU 

t 
it  judicially  appear  to  the  captain  of  the  convoy-. 

ing  frigate,  or  how  is  he  authorized  to  re-certify 

it  ?    Laftly,    doth  it  purport  that  the  State  will 

exert  its  power,  however  la wlefs  and  unjuftifiable, 

to  prote6l  its  flag,,  however  infolent?  The  in  ten-* 

tion  of  fuch  abfurd  defiance  of  juftice  cannot  be 

fuppofed(13})- 

I  cannot  do  fo  much  juftice  to  this  argument, 

as»by  putting    it  in  the  very  words  of  a  moft 

eminent  writer   on  thefe  fubje6ls,    the   Earl  r.f 

Liverpool,  who  fays,  if  no  examination  is  per- 

tnitted  of  mercantile  fliips  failing  under  convoy, 

•  (13,1)  Theminifter,  in  a  late  /peech  onthe  ftate  of  the 
nation^  March  1801,  infifted  on  moft  of  the  points  hitherto^ 
mentioned.  liV.  He  denied  that  free  ihips  make  free  gopdsy 
on  the  ground  both  of  the  general  law  of  nations^  and  of 
particular  treaties.  2d]y.  Infifted  that  all  articles  applica* 
ble  to  the  ufe  of  war,  were  contraband.  3dly»  That  if 
blockading  (hips,  though  not  clofe  to  the  place,  were  fo 
near  that  a  (hip  could  not  enter  without  rifle  of  being  cap- 
tured, it  was  fufficient  blockade,  4thly.  He  denied  the 
right  of  neutral  nations  to  carry  on  any  trade  which  they 
were  not  permitted  to  do  before  the  war.  5thly.  He  denied 
the  right  of  neutrals  to  proteft  their  merchant  vcflels  froni 
?ifitation*by  granting  efcorts. 

y  3 
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all  the  ftipufatioM-  in  fubfifting  treaties  which 
authorize  the  detention  and  capture  of  co&tra- 
band  articles,  would  thereby  be  rendered  nuga-* 
tory:  .and  from  lienceforth  every  belligerent 
power  mud  reft  wholly  on  the  good  faith  of  the 
officers  of  a  neutral  government,  wlio  have  no 
fiffficient  interejl  in  deteding  frauds ;  and  who, 
on  the  contrary,  may  haveanintereft  to  proted, 
find  even  encourage  tranfa^ions  the  moft  injuri* 
ous  to  the  belligerent ;  it  is  certain,  that  if  thi» 
do6lrine  be  admitted,  the  fmalleft  State  may  lend 
its  flag,  and  by  hoifting  it  on  board  a  cutter  or 
floop,  proteA  any  number  of  fliips  under  its  con-* 
vpy,  from  the  whole  naval  power  of  Britain  ( 1 32  ). 

The  general  rules  of  the  law  of  nations  which 
have  been  given,  may,  by  mutual  agreements 
between  nations,  be  varied,  or  departed  from  ; 
in  which  cafe  the  law  of  nation$  only  governs  fo 
far  as  it  is  not  derogated  from  by  the  treaty. 

Thus  by  the  law  of  nations,  where  two  powers 
are  ajt  war,  all  fliips  are  liable  to  be  ftopped  and 
examined  to  whom  they  belong,  and  whether 
they  are  carrying  contraband  goods  to  the  ene- 
my ;  but  particular  treaties  have  enjoined  a  lefs 
degree  of  fearch,  on  the  faith  of  producing  folemu 
paflports,  and  formal  evidences  of  property  duly 
attefied  ( 1 33). 

(132)  Preface  to  his  new  edition  of  the  Difceurle,  &c.'* 
printed  180 1. 

(133)  This  is  the  cafe  with  rcfpeS  to  Ruffia,.by  the  lat^ 
treaty,  given  in  the  appendix. 
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P^ticubr  treaties  too  htfve  inverted  the  Uirof 
nations,  ancl  by  ji^reement .  decUred  the  ^[ood^ 
of  a  friepd,  on*  board  the  (hi(^  of  on  eiieiBy»  to  bo 
prUe  ;  and  the  goods  of  ao  enemy,  on  board  tho 
ihip  of  a  friend,  to  be  free. 

So  likewife,  by  particular  treaties,  fome  goods 
reputed  contraband  by  the  lav  of  nations,  are 
declared  to  be  free* 

Of  the  Proofs  of  Enemies  Propertjf. 

The  right  of  fearch  being  eflabliihed,  our  next 
confideration  is,  what  are  the  mod  rational  and 
fatisfaftory  proofs  of  the  juflice  of  detention  ?  It 
is  true,  that  they  cannot  be  brought  to  any  exaft 
formula,  (which  i]jews  the  abfurdity  of  limiting 
the  fearchers  to  a  precife  definite  condu6t,  they 
ailing  at  their  own  rifk)  but  yet  there  are  fomc 
iifual  marks  of  fraud,  and  indications  of  hoilile 
property,  worthy  of  remark. 

Such  are,  the  carrying  felfe  pr  colourable  pa- 
pers, or  double  fets  of  papers  by  way  of  deceit,— 
if  proper  iliips  papers  be  not  on  board,-»if  the 
mailer  and  officers  (134),  being  examined  in 
praepatorio,  grqfsly  prevaricate,— if  thcr<:  b^  fpo- 
liation  and  fhip's  papers  thrown  overbQard,4*«^tf 
t\ic  mailer  and  crew  cannot  tell  whether  thf  &ip 
or  cargo  be  tlie  property  of  a  frieud  ^r  ai^ 
enemy. 

(134)  See  the  Anfwer  to  the  Exp^fition  Dt^MoHBu 

T    4 
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The  fuppreffion,  or  fpoliatioii  of  papers,  is  al- 
ways confidered  as  a  proof  of  malajidesy  and  where 
it  appears,  it  is  the  univerfal  rule  to  prcfumc  the 
M^orft  againft  thofe  who  are  convi6^ed  of  it,  nor 
can  it  be  explained  away  by  faying  they  wei'e  pri* 
vate  letters. 

-  INIuch  alfo  may  be  collefted  from  the  nature  of 
the  crew,  and  knowing  to  what  nation  they  be-* 
long,  as  alfo  from  the  national  charafter  and 
domicile  of  the  mafter,  which  word  domicile, 
though  familiar  to  the  civil  law,  being,  as  Sir  K 
Jenkins  obferves,  little  underfiood,  it  is  necef- 
fary  here  to  dwell  a  little  upon  its  explanation. 

The  Domicile  (135)  of  any  man  is  the  place 
Avhere  he  refides,  with  an  intention  of  alwaj^ 
ilaying  there.  He  who  flops  for  a  time,  how- 
ever long,  in  any  place,  for  the  management 
of  his  affairs,  has  a  fimple  habitation  there,  but 
no  domicile.  Ah  ambaffador  has  not  his  domi- 
cile in  the  court  where  he  refides.  Domicile  is 
either  72^^?/r^//  and  original,  or  accidental  and  aC' 

"Squired.  Tlie  firfl  given  by  birth,  where  the  father 
liad  his, — the  other  acquired  where  wie  fettle  by 
oqr  own  choice.     To  this  the  Imperialifts  add  a 

,  third,  the  commonj  ot  domicile  of  the  empire. 

'  "Trhe  domicile  of  origin  or  birtJh  is  immutable. 

^  No  fcai)  can  get  rid  of  his  allegiance  by  chang- 

*ihg*fii5;*'Kabitatton.     The  -  dbmiqille  of  refidence  is 


a     • 


kml'^\ym>k'^^  h  S^  l^^  M-.^iSj  and  Gail, 
lib.  ;$.  Qbfervatio  3^, 
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iiiutable»at  pTeafure,  and  yet  it  prbdiices*  efFe6hr 
which  the  other  doth  not ;  for  the  forum  of  any 
man  by  reafon  of  domicile,  by  the  law  of  na- 
tions is  in  the  place  where  he  is  born  only,  if  he 
be  there  found  ;  but  in  the  place  of  his  knowi^ 
and  acknowleged  refidence-,  whether  he  be  found 
there  or  not  (1 36).  No  man  can  have  two  ac- 
quired,    any    mote    than    two    original,    domi^ 

ciIes(lS7); 

The  force  of  the  word  may  alfo  be  explained 
by  examples.  Nothing  can  be  more  cogent^ 
fays  a  reporter  of  our  own,  to  denominate  a  man 
of  a  country,  than  his  being  a  burgher  (138), 
and  taking  an  oath  of  allegiance. 

A  man  being  a  burgher,  and  paying  fcot  and 
lot,  and  being  fubjeft  in  his  body  and  goods; 
fays  Sir  L.  Jenkins,  makes  a  domicile,  though  be 
have  a  houfe  in'lanother  place,  and  was  bom  in 
a  third  (139). 

Time  is  of  great  efficacy  in  fixing  domi- 
cile (140),  and  fix  years  refidence  in  ^.  country 
has  beeq  confidered  as  confiituting  domicile  (141). 
TraAc  alfe  may  flamp  a-  national  chan^^Sler  ^n  an 
individual,  independent  -of  that  chara6ler  which 
mere  perfonal  refidence  may  give  him  :  thus  if  a 
perfon  enters  into  a  houfe  of  trade  in  art  enemy's 

(^36)  Sec  Qail,  lib.  2,  Obfcrvi  36* 
^137)  Sir  L.  Jenkins,  51.  vol.  783.  :•.>     -    j 

{lj8)  Comyfis,  689.  (139)  2d  vol.  789. 

(146)  %  Rob.  325,  '  ,{141)  Ii)id.  342, 
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couiitry^  in  time  of  .war^  or  cimti^Uies  f^ch  ^ 
eottne&ioii  ctoriDg  the  wart  he  ihalL  notpfote^ 
himfelf  by  mere  rcfidence  in  a  neutral  country* 
A  fiagle  mani  oi^fter  of  aihip,,who  bfs  eftabliilied 
90  <k>fn'icUe  by  family  conne£iion0^  ami  in  bhi 
ovrn  perfon  b  employed  conftantly  for  fevcral 
yeara  in  tbe  yeS^s  of  a  countiy  not  that  of  bi& 
birth,  in  their  trade,  has  been  confidered  as 
divefted  of  his  national  character.  A  nominal 
refidence,  not  taken  up  boneftly  with  intention 
erf  making  the  place  reaUy  that  of  habitation,  is 
plainly  a  mere  fubterfuge*  Marinera  are  chafac-^ 
terifed  by  the  countiy  in  whofe  fen:ice  tli^y,  ars 
employed.  Veffels  have  been  ruled  to  deifiye 
their  national  charafter  fonietimcs  frona  tbp  reli- 
clenee  of  the  owner,;  fom^times  from  the  pali^ 
litder  which  they  fail;  foraetimes  from  .  tbeif 
/employment  and  courfe  of  trafiic.  Bat  after  ali^ 
"we  niuft  always  keep  in  recoUedion  the  W9x:4s  of 
^ij  William  Scott,  who  fays  (142),.  domicile  is  a 
queftion  of  great  difficulty,  depending  pn  a  great; 
variety  oS  circumfiances,  haixlly  caj^ble  of  beip^ 
defined  by  any  general  precife  rule%,  and  the 
difficulty  increafed  by  the  variety  of  local  fituar 
tions  in  which  the  fame  iudi\:idual  jLs  faynd  at 
ftp  great  diftance  pf  tii^Sj.in  confequence  of  thje? 
prefent  aftive  fpirit  of  commerce,  and  from  the 
extended  circulation  by  which  the  ikme  trance- 
tidn  communicates  with  different  countries. 

....  (142V  a  Rob.  32Z. 
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The  natioqkl  cfaara3er  of  the  vc^l  ^h  primn 
faicie  deterxniined  by  the  sational  chara&erdf  th|^ 
owner,  bwt  circuinfiances  in  the  conduS  of  tb©^. 
vdfel  itfelf,  may  lead  to  a  diifei^ent  conclvfioa. 
Thus,  if'  (he  is  navigating  under  the  pafe  of  4 
foreign  country,  Ihe  is  cOnfiderecl  as  bearmg  thf 
national  chara£);er  of  that  nation  uadef 'Whoit 
pafs  flie  fails :  and  in  like  manner^  if  a  veflel  pm^^ 
chafed  in  the  enemies  countiy,  is  by  conlUtnt 
and  habitual  occupation,  continually  en^oye4 
in  the  trade  of  that  country,  and  this  evidently 
on  account  of  tlie  exilling  war,  it  is  to  be  deemed 
aihip  of  the  country  in  whofe  trade  it  is  fo  em^ 
ployed  (143). 

Of  Competent  Courts  of  Prize. 

Tlie.artfw-er  to  the  Expofition  Des  Motifs,  coa^ 
tcnte  itfelf  with  faying,  that  every  crow^n  lias  a 
right  to  eredl  admiralty  courts  for  the  trial  of 
priiies  taken  by  virtue  of  their  Gominiffions,  but  . 
Sl<me  has  a  right  to  try  the  prizes  taken  by  ano* 
ther,  or  to  reverfe  the  fentences  given  by  aiaother's 
tribuna}.  The  only  regular  method  of  reftifying 
their  errors,  is  by  appeal  to  the  fuperior  court* 
That  this  is  the  clear  law  of  nations,  and  by  this 
method  prizes  have  always  immemorially  been 
determined  in  every  other  maritime  country  as 
well  ^  England ;  and  no  injury  is  done  to  the 

■X 

/ 

(143)  I  Robinfon's  Reports,  p.  IJ. 
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party,  for  tlie  matter  is  tried  not  by  the  munici- 
pal law  of  the  country,  but  as  it  would  at  his 
own  dbinicile,  according  to  tlie  law  of  nation* 
and  particular  treaties ;  according  to  the  general 
law  of  nations,  niodified  by  the  treaties  between 
4iis  nation  and  ours.  Any  other  method  of  trial 
iwoukl  be  roanifeftly  unjtitt,  abfurd,  and  iniprac^ 
ticafble. 

This  famous  anfwer  doth  not  fay  why  it  is  the 
eftabKDied  method,  nor  give  proofs  and  authorities 
to  Ibe  w  that  it  is  the  clear  law  of  nations.    For  thefe 
I  conceive  wc  muft  look  into  the  numerous  trcatifes 
of  modern  Jurifts  (144),  as  well  as  the  difta  of  the 
the  civil  law  de  foro  competently    and  Quomod^ 
^uis  Jorum  fortiatur  ;  aiul  from  thence  we  find 
that  the  watural  and  original  forum  of  every  man 
was  in  the  place  of  his  domicile;  but  if  he  con- 
trad:ed  or  offended  abroad*  and  was  at  any  time 
found  in  the  place  that  witnelH^d  his  contra6l  or 
'fcis  crime,  he  was  there  convenable  f  abovQ  all^ 
if  his  contra6l  or  his  delinquency  affe^ed  his  pro* 
perty  or  res,  the  tria}  of  that  property  took  place 
where  that  property  actually  was^     Thus,  though 
the  ecclefiaftics  warmly  urged  the  plea  of  a8pr 
Jequitiir  Jorum  m,  to  fecure  to  themfelves, .  in  all 
cafes>  the  privelege  of  an  ecclefiaftical  tribunal^ 
yet,  in  real  afclions,  they  were  convened  before 

^'  (144)  See,  amongft  others,  Gail,  lib.  i,  37.  and  lib.  a, 
36,  and  the  mixed  obfervations  of  Bynkerfliock  in  his  Eflay 
Pe  Foro  Comp^ttnti  Legatorum* 
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the  lay  judge;  aad  thus,  as  Muberus  ha^'ob^^^ 
(erred  by  the  cuftam  of  modern  Eurofie,  in  doun^ 
f:ries  and  courts  where  the  proceedings'  are  in  rem^ 
if  the  creditor  finds  in  his  own  4:ountry  any  im?o*« 
perty  of  his  foreign  debtor,  he  may  Fay  hold  of 
it,  and  bring  his  claim  to  it  before  his  own  tri- 
bunal ;  a  praftice  which  gave  rife  to  the  cuftom 
of  foreign  attachment  in  the  city  of  Londoti,   ' 

On  both  thefe  grounds  it  is  plain,  that  the  le- 
gality of  captures  as  prize,  is  properly  cogni2abIc 
111  the  courts  of  the  captor.  There  the  Alleged 
dHinquent  is  found,  and  there  the  thing  captui*ed 
Is  brought  (145).  '; 

When  it  is  faid  that  a  pirate  may  be  punirtied 
in  any  country  ^yhere  he  is  found,  it  is  but  tlie 
application  of  a  general  principle ;  fo  rtiay  any 
oflfendcr;  and  fo  a  congrefs  of  ambaflktlors  de- 
termined, as  to'  perfons  pretending  to  aft  urtder 
letters  of  reprifal  after  their  revocation,  who  j^rc 
faid  by  Woodefon  and  others  (though  I  do  not 
fee  why)  not  to  be  pirates. 

Thus  far  of  the  proper  court  of  prize  as  between 
belligerents.    The  utter  incompetency  of  a  neutral 

(145)  On  the  fame  principle  Sir  h.  Jenkins  mentions 
that  rmvof  of  a*  criminai  is  not  now  known  anaortg  prtaoes  i 
aad  Bynkerflioek,^  that  a  foreigner^  who  has.,  injured  ondl 
of  our  countrymen,  and  is  at  any  time  after  found  here, 
may  here  be  punilhed'i  ar^d  mention^,  though  d^abtio^y, 
}ike..  indanccs  whece  the  injury  has  bea^  don?  ^  Sk^^ 
foreigner  to  another.  Sec./^i.  Sir  L,  Jenkins^  714  j  ^n^ 
,  Bynkerflhoek,  de  prcdatoria  privats^  Thjl.ci^fe  iPcjSitifct 
Jenkins  decides  the  queftion  wher^  both  are  foreigners. 
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OMrfc  to  tiy  tbtfir  prize  contfoverfies,  thm  hoiViitty 
of  attempttagto  doib,  or  of  fuilering  tlie  BelU^ 
gtieot  to  hold  his  courts  in  the  neutral  country^ 
has  beea  already  ihewn» 

Of  Repri/ais^ 


I 


The  right  of  reprifals(  146),  a  barbarous  ward,*ori- 
iginall^  meana  a  right  to  feize  upon  things  and  per* 
fons,  given^to,jlpdividual3  in  confequeoce,  of  in? 
juries  received,  when  another  may.  be  taken  inftead 
pf  the  offender,  and  another's  prppprty  inftead  of 
his,  though  no  a6lual,  formal,  or  ge;neral  war 
commenced.  .       . 

The  ppM'er  of  reprifals  is  alfo  frequently  granted 
after  war  commenced  to  private  armed  fliips,  not 
in  the  aftual  pay  or.  immediate  f^rvice  of  th^ 
fpverngn.  They  are  a  mode  of  reparation  au* 
thorized  by.  the  law  of  nations,  when  the  fubjefis 
pf  one  Si^ate  have  been  injured  by  ihofe  of  ano- 
ther,  and  juftice  has  been  folemnly  called  for  and 
il^nied  by  the  other ;  on  which  the  fovereign  of 
the  coniplainants  iffue^  to  them  {^uthority  to  feize 
the  bodies  and  effefts  of  the  fubjefts  of  the  other 
^tJitte,  in  order  to. enforce  fatisfadion./  It  was 
ioixietiines  called  Pignoratio  and  Androlepfia,  ik 
kditalion  of  the   Athenian  Androlepfia,    a  Uv 

•1fj4^)  Repracfaliae  barbaro  vocabulo,  dicuntur  pignora-i- 
litionet  rknim  tt  perfonarum,  quando  vnus  pro  klio,  &  res 
Mtus  pro  tt  alterius  spprth^datur.  Gail,  Oe  Prgnora^ 
iMUbtts  OUerv^lto  2y  s. 
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authorisfrng  to  (eite  the  three  next  citteeus  of  that 
place  to  which  a  muitherer  had  fled. 

It  has  been  much  difpated  whether  they  nrti 
tolerated  by  the  divine  and  by  the  eanon  lav, 
and  the  authority  of  St  Auguftme  has  lieea 
quoted  to  Oiew  that  we  have  a  right  to  snake 
#ar  upon  nations  who  deny  juftice  to  us,  but 
li^hieh  appears  too  general  an  expreflkxi  to  apply 
to  .repriialft  in  their  nfual  corifined  ineaniag* 
They  ahe  faid  to  have  been  derived  from  tlic  old 
cuilom  at  Ilome^  of  taking  fatisfaAion  for  in* 
juries  out  of  enemies  property,  if  it  was  refufed 
after  due  admonition  by  the  feciales.  Yet  tha 
Roman .  emperors  difcountenanced  i^rifals,  for 
a  plain  reafon,'  becaufe  they  naturally  lead  to 
lawTefi  violence,  and  the  produdion  of  general 
war;     •   '  ■    . 

The  juftlce  of  reprifalji  is  thus  vittdicated  by 
Grotius  ( 1 47)  ;  * '  Naturalitpr  ex  fa6lo  alieno  nemo 
*^  teneturnifihasres.  Juretamen  gentium  introduce 
"  turn  lit -pro  debito  imperantis  teneantur  res  & 
*'*  aftus  fttbditorum.  :  Aliter  infipunitas,  quia  bona 
*^  impeVantium  fiepe  non  tarn  facile  poffunt  iA  ma* 
*'  nus  venire,  quam  privatorum  qui  plures  funt** 

This  plain  reafoning,  ackno^vvlcged  by  all  the 
world  to  be  valid,  M'ithout  a  dillbntient  voicife 
before  our  paraddxicar  tihles,  may  ferye  as  an 
aufvm-  to  that  Wdnd'erful  pdfitioli,  thati\^ar  pi^ans 
ijailitary  war  and  commercial  peace.        ' 

{ i47>  Grotius,  book  3,  ch,  a,.,  ^i  , 
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Let  me  add,  if  it  were  neceflary,  the  aatliority 
of  Vattel,  who  fays,  ail  the  fubje6U  of  fi^tes  at 
war  are  reciprocally  enemies,  book  3.  fee.  70 ; 
and  Bai'beyrac  agiiees,  that  private  perfons  are* 
anfwerable  with  regard  to  ftrangers,  for  what  the 
fociety  or  governing  powers  do  or  owe  (148).  • 

But  Heitieccius  goes  further :  ' '  G rotiiis^ "  fays-te, 
^'  thinks  that  reprifals  cannot  be  juftified  by  the  law 
*'  of  nature^  but  I  think  they  may,  and  that  we 
**«eed  not  have  recourfe  to  the  law  of  nations* 
*'  Nam  respublica  ratione  alterius  reipubllcm  confide-- 
* '  ratur  ut  una  perfona  moralls ;  one  St9.te  with  re- 
■^  fpeft  to  another  is  confidered  as  a  iingle  moral 
*^  individual,  and  if  tlie  foveretgn  will  not  pay,  the 
**  nation  becomes  the  debtor,  who  cannot  complain 
*'  of  injury,  for  when  they  fubmitted  their  wills- 
**  to  that  of  their  forereign,  they  became  fureties 
**  for  his  actions,  and  they  have  redreft  even  againft 
*  ^  their  own  government  ( 1 49). " 

Reprifab  are  fpoken  of  in  a  ilatute  of  Edward 
IIL(150)  as  a  known  and  eftablilhed  ufage,  and 
the  method  of  proceeding  is  fpecified  in  a  ftatute  of 
Henry  V,  (K51) ;  viz.  upon  complaint  of  the  in- 
jured party  upon  oath,  the  Lord  Privy  Seal  is  to 
make  out  letters  of  requeft  to  be  preferred,  not 

(148)  In  Grotium.  de  Jur.  B.  &  P.  book  3.  ch.  2. 

(149}  Prasle£tione$  in  Grotium.  I  tranflate  this  from 
the  firft  volume  of  the  Geneva  edition  of  HeinecciuS)  in 
eleven  volumes  quarto. 

(150)  27  Edward  III.  ftat«  2  cap.  17. 

(151)  4  Hen,  V.  ch.  7. 


Chap.  yiL]    THE  ADMIRALtr,  &c.        S37 

only  to  the  aggreflbr,  but  to  his  fovereJgn,  and 
if  juftice  be  denied,  or  delayed,  the  Ldtd  Chan- 
cellor is  empowered  and  required  to  iffue  letters 
of  marque  (15S)  and  reprifal  under  the  great  feal. 

Reprifals  are  of  two  kinds,  ordinary  and  (extra- 
ordinary,   and  the    ordinary  either    Nvithih  the 
realm  or  without,  granted  when  any  Eiiglifh  itier- 
chants  have  lufFered  by  mei-cMants  foreignei*s  in 
their  perfons  or  goods.     If  the  merchants  (Iran- 
gers,  or  their  goods  are  in  England,  a  writ  may 
iflue  out  of  chancery  to  arreft  them  ;  if  not,  let* 
ters  patent  may  pafs  as  above-mentioned,  under 
the  great  feal,  which  veft  a  national  debt  in  thfe 
grantee,  to  be  fatisfied  in  fuch  manner,   and  by 
fuch  means,  as  fudh  letters  patent  dire6l,  out  of 
the  goods  and  eflates  of  that  prince's  fubje6ls  Who 
refufed  or  illegally  delayed  juftioe.     Of  tbefe  or- 
dinary letters  of  reprifal,  precedents  may  be  feen 
in  the  colleiSlion  of  the  fea  laws,  and  in  Beawes' 
Lex  Mercatoria*     Extraordinary    reprifals    were 
authorized  by  letters  of  marque  granted  by  the 
fecretaries  of  ftate  with  the  approbation  of  the 
king  in  council,  but  both  feem  in  pra6lice  to  be 
entirely  fuperfeded  by  the  letters  of  marque  and 
commiilions  to  privateers,  granted  by  the  lords  of 
admiralty,  by  virtue  of  the  prize  aSs ;    and  in* 
deed  the   ancient  method  of  empowering   the 

^J52)  This  word  marque,  or  marche,   is  ufed  becaufe 

they  give  power  to  pafs  the  matches  or .  boundaries  of  tb^ 

•  ■».•••■•  •■         ■••••»■         .       / 

cneipy. 

.       .   .     - 
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sndfvidital  to  redreis  his  own  private  injury  by 
making  war,  mud  obvioufly  have  been  fraught 
with  infinite  inconveniences. 

Letters  of  repri(al  may  be  revoked  either  ex- 
prefsly  or  impliedly,  by  the  cefiation  of  hoftilities 
between  two  countries.  No  doubt  ever  was  en* 
tertained  of  this  as  to  general  letters  of  marque, 
not  given  to  the  individual  for  the  i^eparation  of 
his  own  private  injury  ;  but  a  moft  fingular  con- 
troveriy  did  occur  on  that  fubged;  before  Lord 
Chancellor  Nottingham,  the  executor  of  a  grantee 
of  reprifals,  infifting  upon  his  right,  even  s^inft 
his  majefty's  will  (153). 

Of  Prhateers, 

Since  privateers  are  commiffioned  by  the  ad^ 
miralty,  thofe  commiffions  revocable  by  the 
fame  authority,  and  their  condud  in  many  re- 
fpefts  examinable  and  punifhable  in  that  court, 
it  is  not  foreign  from  our  purpofe  to  give  fome 
account  of  them,  and  of  the  regulations  concern- 
ing them.  The  difcuffion,  fays  Bynkerfhoek, 
appertains  to  that  of  public  law,  becaufe  they 
cannot  a6l  without  public  authority,  and  becaufe 
they  often  occafion  controverfies  which  difturb 
the  public  weal  ( IA4). 

(153)  I  Vernon,  54,  55.  It  is  obferyable,  that  in  this 
eafe,  chancery  is  fai.d  to  have  admiral  jurifdidlion. 

(154)  See  Bynkerfhoek,  De  Praedatoria  privata«  Mr* 
De  Martens  of  privateers.  Beawes'  Lex  Mercatoria^  bead 
capias,  &c. 
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In  the  earlier  times  of  Rome,  no  ni4n  but  the 
public  foldier  of  the  State  could^  dejure^  kill  the 
public  enemy  (155).  Aftenrards  private  focieties 
were  allowed  to  be  formed  for  the  purpofes  of 
anuoying  the  foe  (156).  In  modern  times,  for 
federal  ages  part.  States  at  war  have  not  only 
exerted  the  public  power^  but  have  gladly  em- 
braced the  afliftance  of  private  adventurers* 

Thus  individuals  in  the  United  Provinces,  in 
their  great  conteft  for  independence  againft  Spain, 
fitted  out  namberlefs  private  fliips  of  war,  which  at 
firft  received  pay  and  reward  from  the  State,  but 
afterwards  were  contented  with  their  chance  of 
plunder.  Albericus  Gentilis  calls  them  pirates  ;  a 
.word  formerly  of  ambiguous  meaning,  and  not 
always  ufed  in  a  bad  fenfe ;  but  if  tnken  in  its 
ufaal  acceptation,  abfurdly  applied  to  any  pdwer 
commiilioncd  and  authorifed  by  the  State  and 
committed  to  its  own  fubjefls.  Since  that  period^ 
they  have  been  In  ufe  with  every  maritime  nation 
of  Europe,  every  ^proper  precaution  being  firft 
taken  to  prevent  abufes  by  obliging  them  to  give 
fccurity. 

The  arguments  for  and  againft  their  ufe  may 
be  reduced  to  the  following :  It  is  faid,  that  it 
is  a  pradice  liable  to  great  diforders. — ^That  fero- 
cious men  will  not  eafily  be  confined  to  lawful 
fpoil,  and  that  in  faft  their  abufes  have  been 
often  intolerable,    and  have  often  involved  i^a-^ 

i^SS)  Cicero  de  Offi<*iis,  lib.  I.  ciap.  36. 
( 156)  Ff.  4,  t>e:CoFJlegii$  &  Corporibus. 
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tioQS  in  %?ar ;  and  the  authority  of  Lord  Claren- 
don is  quoted,  who  warmly  inveighs  againil  their 
predatory  condud  in  his  time,  expofing  the  inhu- 
manity of  the  crews,  and  the  mifchicf  done  to 
his  majefty's  fervice  by  encouraging  defertion, 
from  the  hopes  of  partaking  in  a  more  profitable 
warfare.  On  the  other  hand  it  is  faid,  that  all 
the  fubjefts  of  hoftile  States  are  reciprocally  ene-t 
mies  ;  that  it  is  meritorious  in  every  one  of  them 
to  ferve  the  State ;  that  this  is  a  method  of  an- 
noyance particularly  diftrefling  to  the  enemy, 
and  that  every  care  has  been  taken  to  guard 
againCt  abufes,  which  in  later  times  have  not 
been  very  frequent  (157). 

The  numerous  precautions  taken  to  prevent 
abufes  have  indeed  very  Biuch  put  an  end  to  the 
prifiine  inveftives  againil  privateering.  At  the 
onfet  fecurity  is .  required,  to  be  approved  of  by 
the  lords  of  the  admiralty  or  admiralty  board,  by 
the  prize  ads ;  and  by  the  fame  laws,  they  havt 
DO  property  in  any  prize,  till  it  be  adjudged  law- 
ful prize  by  a  competent xourt  of  admiralty,  and 
their  cQmmiflions  may  be  revoked  for  miibehar 
viour.  Befides,  by  the  fame  ads,  ihips  taken  by 
any  collufion  by  a  privateer  fhall  be  judged  good 
prize  to  his  majefty  (158)  ;  and  offences  on  board 
any  privateer  are  cognizable  as  on  board  ibips  pf 

{157)  By^thc  Ruffian  treatj,  made  in  the  prefent  y  cair,  the 
right  of  fearch  t$  not  permitted  to  privateers. 

(158)  The  prize  a£ts  are  enumerateid  etfewhere* 
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war  in  the  king's  fervice.  The  fize  of  the  vcf« 
fels  to  be  employed  as  privateers  is  alfo  often  afcer- 
tained  by  parKament,  to  prevent  any  wretched 
miferable  kini  of  fubaltern  piratical  war  (159); 
and  if  they  embezzle  either  captured  goods,  or 
contraband  taken  out  of  a  neutral  veffd,  they* 
forfeit  treble  value ;  and  if  they  ranfom  neutraV 
iliips,  inftead  of  bringing  them  into  port  to  try^ 
the  juftice  of  detention,  they  are  guilty  of  piracy 
(J 50).  They  are  befides  obliged,  before  they  fail, 
to  deliver  in  a  lift  of  their  men  to  the  chief  officer 
of  the  cuftoms ;  and  though  in  fome  wars  they 
have  been  allowed  to  have  foreign  feamen,  one-| 
fourth  of  the  crew  was  always  Britifh, 

i 

Of  the  Rights  of  Neutrals. 

The  rights  of  neutrals  may  be  confidered,  a^  far 
OS  regarded  by  the  maritime  code,  in  relation  to 
the  protedion  of  their  trade,  and  to  the  fecurity 
of  their  own  coafts.  It  has  already  been  admitted 
that  their  commerce  is  to  be  left  as  cxtenfive  as  it 
was  before  the  war ;  that  they  are  not  to  be  pre- 
vented from  importing  for  their  own  ufe,  or  car- 
rying pn  their  accujlomed  trade,  or  exporting  their 
commodities,  not  contraband,  to  places  not  block* 

(159)  Sec  32  Geo.  II.  ch.  25. 

(160)  32  Geo*  \i.  th.  25.  This  z&,  fliews  the  extreme 
attention  of  England)  BOt  to  do  injury  to  the.  neutral 
powers. 
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aded;  that  thty  may  evea  carry  enemies'  goods, 
without  being  liable  to  owfifcation  of  the  fhip, 
iiay,  with  allowance  of  freight  and  expences,  if 
it  be  not  in  the  enemies'  coafting  or  colonial 
tcade ;  and  that  where  they  carry  articles  of  their 
qirn  ;iative  produce,  though  contraband^  the 
belligerent  powers  only  -  claim  a  right  of  pre-t 
oniptiDii* 

• « 

,».  :  On  this. Right  ^Pre-emption 


..  Some  remarks  are  neceflary.  It  means  a  right 
ofpurchafe,  upon  reafonable  compenfation.  to  the 
individual  whofe  property  is  thus  diverted;  but 
to  this  favourable  rule  the  captured  is  not  entitled, 
if  there  be  not  a  perfe6l  bona  fides  upon  his  part. 
As  to  him,  therefore,  it  is  rather  an  indulgence 
th^n  a  right,  founded  on  this  idea,  that  it  is  a 
li^rfh  exercife  of  a-  belligerent  right  to  prohibit 
thi5  carr^iage  of  thefe  articles,  whjch  conftitute  fa 
confiderable  a  part  of  his  country's  native  produce 
and  ordinary  commerce  (lol). 

.  Qn  the  fi^e  of  the  b.elligerent  this  claim  ^oth 
npt  go  beyond  the  cafi?  of  cargoes  avowedly  bound 
to  the.  enemies'  ports,  or  fufpeded  on  juft  grounds 
tOrhave  arConceale4  deftination  of  that  kinder  and 
on  the  fide  of  the  neutral,  the  fame  exaft  com- 
penfation is  not  to  be  expe6i;ed  which  hg  might 
have  demanded  from  th^  enemy  Uj  his  own  port ; 

(i6i)  See  ;  Robixtron>  p.  a4l* 
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e.  g.  the  enemy  might  be  diftrefled  by  faiimiQ^ 
but  intercepted  provifions  are  not  to  be  paid  for 
at  the  price  of  diftrrfs  which  they  would  give 
(I6e). 

The  right  of  taking  poffeffion  of  fuch  native 
produce,  and  eveji  of  provifionsi  is  no  peculiar  or 
modern  claim.  It  was  the  pradtce  of  the  anoienf 
Knaritime  dates  of  r  lEurope  to  confifcate  them  tt^ 
tirely ;  and  this  cuftom  was  retained  by  fome  of 
them  until  within  the  century  lad  pail.  l!h$ 
mitigated  pra6lice  of  pre-emption  has  extfied  only 
in  modern  times. 

The  right  of  pre-emption  of  veffels  and  ftore$ 
captured,  exifting  in  the  commiflioners  of  the  navy 
and  mailer-general  of  the  ordnance  by  the  prizi 
a6b  is  of  a  totally  different  nature,  and  rdates 
merely  to  the  captor. 

The  fecurity  of  neutral  ihores,  and  their  free^ 
dom  from  violation  by  hoftile  violence,  together 
with  the  extent  of  the  legal  prote^on  and  aid 
which  they  can  afibrd  to  an  enemy,  remain  to  bt 
confidered. 

All  writers  on  public  law,  without  exception, 
agree  that  force  is  not  to  be  committed  in  a  neu^ 
tral  port  or  territory,  or  the  immediate  and  clofe 
vicinity  thereof;  aiid  that  whoever  is  guilty  of 
it,  commits  aQ  outrage  agamft  the  neutral  power, 

(162)  Sae  2  ^obinfoHi  p.  182. 
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which  As  bound  to  fee  reftored  any  captures  there 
made  (163). 

•  Bolides  the  inftilt  to  the  neutraV  and  the  pro* 
teftion  he  owes  his  friend,  another  objedion  to  a 
contrary  pi-aciice  is  obvious— the  danger  which 
would  occur  to  the  peaceable  ai^d  innocent  inha- 
.bttants  of  the  neutral  country  from  the  emifiion 
of  ^^hollile  weapons,  and  the  confli£t  of  arms  near 
their  ihor?s  and  on  their  coails.  But  if  the  enemy 
basl>een  a{:tacked  in  the  open  fea,  he  may  be  pur-* 
fued  to-  the  neuu'al  Ihore,  l?ut  not  into  the  very 
harbours,  nor  fo  as  to  endanger  the  neutral  fub« 
jeAs;  and  it  is  faid,  that  if  the  fliips  of  the  pur- 
fuers  are  fired  upon  by  the  forts  of  the  neutral,  in 
fuch  a  cafe  they  ought  not  to  return  the  fire,  but 
rather  relinquiih  the  chaoe. 

But  while  the  neutral  ports  arc;  thus  fecured 
ftom  infult,  it  is  the  duty  of  that  neutral  power 
not  to  fufFer.  thofe  ports  to  become  fites  for  hoftile 
Equipment*  againft  the  belligerent,  nor  to  fuffer 
courts  to  exift  in  its  country,  aflbming  powers  of 
condemning  captured  fliips  not  yet  brought  into 
the-  hoftile  territory,  nor  to  aid  one  power  at  war 
againft  the Dther  in  any  fuch* manner;  for  then  it 

:  (163)  See  Bynkerflioek,  cap.  8.  Quaes.  Pub.  Jur.  yfk 
fwj^i^  ticeat  ^ggredi  vfil  perfequi  in  aniici  territorio^  and  the 
examples  there  put.  He  juftly  condemns,  on  thefe  principles,^ 
Van  Tromp's  attack  on  the  Spanifh  fleet  in  the  Downs,  and 
that  of  the  Englifli  on  the  Dutch  Eaft  India  fhips  at  Bergen^ 
in  Norway,  in  1665. 
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would  evidently  ceafe  to  be  neutral,  and  the  ap- 
proach to  its  fljores  be  as  daOgerofis  as  to  thofe  of 
the  open  and  avowed  foe. 


'  Such  have  been  the  principles  maintamed  .by 
Britain,  founded  in  reafon,  confonnablc;  to  the 
la\r  of  nations,  and  confohant  to  the  di^tes  6f 
nature.  They  muft  be  ever  true,  and  therefor^ 
ever  juft,  even  If  this  country  fliould  at  any  time, 
or  in  any  inftance,  think  it  politic  to  relax  or 
recede  from  them,  which  in  the  opinion  of  the 
ableft  men  it  never  can,  without  effential  detri- 
ment to  its  interefts,  diminution  of  its  glory, 
and  abatement  of  its  profperity,  fecurity,  and 
power. 

Since  the  preceding  part  of  this  chapter,  the 
fudden  and  joyful  tidings  of  peace  have  burft  upon 
us.  The  knowledge,  therefore,  therein  comprized, 
may  appear  for  the  inftant  of  lefs  utility ;  but  it 
muft  be  recolle6led,  that  whatever  may  be  our 
love  or  our  hopes  of  peace,  wars  in  the  nature  of 
things  muft  recur,  and  this  rudimental  informa- 
tion muft  for  ever  be  neceffary.  Happy  (hould  we 
be  if  eternal  concord  amongft  nations  rendered  it 
unneceffary  to  extend  our  views  beyond  thofe 
civil  and  commercial  regulations  which  employ 
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tbe  attention  of  the  inflance  court,   and  which 

VerQ  difcufled  mow  preceding;  chapters  (164). 

f 

(164)  The  qucftion  of  prize  doth  not  immediately  ceafc 
with  the  reftoration  of  peace.  All  prize  cafes  then  de- 
pending muft  of  CQurfe  be  decided ;  but  befides,  the  royal 
proclamation  always  referves  a  time  within  which  captures 
made  in  certain  regionS|  though  softer  preliminaries  iigned, 
iball  be  valid.  Thus,  in  the  laft  proclamation  of  |2th  OSto^ 
bert  i&<^i9  ^11  captures  in  the  Britiib  Channel  9>nd  North  Skas 
lifter  twelve  i^ys  from  thQ  figning  the  preliminaries,  were 
to  be  reftored-^-^cifter  one  month,  if  made  any  where  from 
iaid  places  to  the  Canary  I(lands-«'two  months  from  thence 
to  the  e<]uatpr-->-  live  months  ia  ^1  other  p^ts  of  the 
Iflobe. 
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OF  A  ROMAN  SUIT,    OR  ITS   CONDUCT   BY  THE 

ANCIENT  Civil,  LAW*     . 

1  HE  hiftory  and  analyfis  of  a  Roman  fuit  Is 
intcrefting,  as  it  may  in  fome  inftances  elucidate 
and  explain  points  of  modern  praftice  not  de- 
livable  from  any  principles  of  modern  laWs,  and 
in  fa6l  without  fome  knowlege  of  It,  that  pft)ur 
modern  eccleliaftical  courts,  of  our  courts  of 
equity,  but  moft  particularly  of  the  court  oF 
admiralty,  is  unintelligible  :  thus  in  the  eccle- 
fiaftical-  courts  it  does  not  appear  why  a  proc- 
tor doth  not  become  dominus  litiSj  and  cannot 
appoint  a  fabftitute  until  after  cout^flkiidn  of 
fuit,  unlefs  we  are  acquainted  with  the  priii- 
ciple  of  the  old  Roman  Jaw,  that  po  iriaii 
could  aft  or  appear  for  another  in  a  couVt  of 
juftice(l),  and  know  that  the  fiftjon  of  the 
dominium  litis  was  iatroduced  to  get  rid  of  this 
moft  inconvenient  maxim.  And  in  coufts  of 
equity,  the  firufture  of  a  bill^  and  its. repeating 
the  fame  ftory  twice,  firft  in  the  ihap«  o^-afiSer^ 
tion,  and  then  in  the  form  of  interrogatldk,  will 
appear  unaccountable  to  him,  who  h  unac- 
q[uainted  with  the  old  canon  law  praftice  as  to 

(i)  Generaliffima  erat  regula  juris,  per  extraiieam  per^^ 
foaam  nit  adquiri  pofle :  hinc  nemo  pro  alio  agere  poterat  in 
jUdiciis,  Vid,  {{^in^p.  Antiq.  lib.  4.  tit.  10.  fee.  2, 
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the  pofitions  and  the  articles  (2).  Nor  will  it 
appear  much  more  than  an  arbitrary  cliftin6lion 
when  a  man  is  told,  that  he  cannot  in  ftrift 
practice  after  iflue  joined  amend  his  bill,  though 
lie  may  file  a  fupplemental  onei^S),  although  all 
the  proceedings  are  carried  on  before  one  and  the 
fame  judge,  till  he  knows  that  tlve  bill  in  chan- 
cery is  derived  from  the  prcctors'  forum,  \vhere, 
after  con teftation  of  fuit,  the  praetor  could  not 
amend,  becaufe  the  caufe  was  gone  from  him  to 
a  different  trit)upal,  viz.  to  the  deceinxiri  lit.  jud. 
and  the  JiidiceSy  and  he  had  nothing  before  hi ni 
to  amend ;  nor  could  tJiej/  amend  or  alter,  any 
more  than  a  judge  or  jury  at  nifi  prius  could 
alter  the  ilfue  fent  to  them  to  be  tried.  I  men- 
tion thefe  only  as  the  firft  inftances  that  occur. 

Ift  the  ecclefiaftjcal  courts,  however,  the  in- 
fluence pf  the  civil  is  overpowered  "by  that  of 
the  <6anon  laMr ;  and  in  courts  of  equity  its  direq- 
tions,  though  ufeful,  are  by  no  means  predomi- 
napt ;  but  the  court  of  admiralty,  as  the  grcateft 
of  nipdern  judges,  Lord  Hardwicke,  has  obferv- 
cd*    proceeds  entirely  by  the  rules  of  the  civil 

(2)  This  (hall  be  ;prefendy  explained. .  It  is 'remarkably 
that  thiSi  fuperflttous  tautology  has  been  9arre£led  in  the 
eqclefia^lical  courts,  and  npt  in  ^the  courts  of  equity.;  for  in 
the  fprrticr,  the  perfonal  anfwer  pf  the  party  is  demanded  to 
the  afTertions  and  charges  of  his  adv^prfary,  withoqt  putting 
thefe  into  tKe'form  of  Interrogation. 

(3)  See  Howard's  Equity  Side  of  Exchequer,  vol.  !♦ 
p.  269.  This  is  now  reduced  to  a  more  rational  principle, 
that  he  cannot  amend  after  publication.  See  Mitford,  p.  5  J, 
and  258.  *•'  '    ■  '  ■  '^'^ 
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law,  except  in  cafes  omitted,  and  tlierefore  in 
that  court  a  knowledge  of  the  ancient  pradice  of 
that  law  is  indifpenfably  necefllary,  and  mull  be 
had  previoufly  to  the  ftudy  of  the  modern  prac- 
tice of  that  court. 

•  The  autliors  from  whom  this  knowledge  muft  be 
derived,  give  us  little  infight  into  the  written 
pleadings  and  proceedings  of  antiquity,  and 
•ufually  fpcak  as  if  all  things  were  traufafted  ore 
tenusy  in  little  fliort -formulae,  fuch  as  took  place 
amongft  our  anceftors  in  earlier  times :  on  fuch 
fcanty  information,  therefore,  we  muft  build  the 
beft  fuperftrufture  we  can. 

The  fuit  began  by  fummoning  or  arrefting  the 
perfon  of  the  defendant,  and  bringing  him  before 
'the  court ;  this  the  plaintiff  did  by  his  own  pri- 
vate authority,  without  any  writ  (4),  provided 
he  found  the  defendant  abroad,  for  every  man's 
houfe  was  his  caftle,  and  he  coul'd  not  be  ^aken 
v>¥ithin  his  own  door.  If  he  lay  hid  within  his 
own  houfe,  inftead  of  a  latitat^  a  public  edifi  was 
put  up  upon  his  door  demanding  his  appearance, 
which  being  thrice  repeated,  if  not  obeyed  in  the 
third  inftance,  a  decree  went  againft  his  goods 
and  property  (5). 

When  the  plaintiff  made  his   caption  of  the 
defendant,  he  called  the  perfons  picfent  to  wit- 

(4)  This  was  the  cafe  at  leaft,  until  after  the  age  of 
Pliny,  vid.  Pliny's  Panegyric,  cap.  36;  but  afterwards,  in 
the  days  of  Paulus  and  Ulpian,  an  authority  from  fome  court 
.j¥as  required  to  arreft  or  fummon  any  perfon, 

(5) , Like. our  diftrefs  infinite  of  old.  .  T 
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neft  the  fad,  which  was  ililed  antejiari^  unlefi 
he  made  it  up^  with  his  adverfary  on  the  way  (6). 
The  impugnant  appearing  before  the  prsetor^  the 
plaiI|t^ff  c^iofe  his  form  of  a6lion9  and  applied  to 
the  prsetor  to  permit  him  to  proceed  in  that  form, 
which  was  called  pojiidare  aSionenty  and  then  the 
plaintiff,  or  aQor  dabat  aHioneniy  gave  notice 
to  the  defendant  of  its  nature  and  caufe,  and  the 
defendant  gave  hail  (7),  *oadis  vadimonium,  to 
appear  (8)  die  perendino,  the  day  after  the  mor^ 
row. 

This  rude  and  barbarous  method  of  dragging 
the  debtor  obtorto  collo  before  the  magiftrate,  by 
the  mere  authority  of  the  party,  unaffifted  by  any 
legal  officer,  though,  according  to  Huberus,  op- 
poiition  was  confidered  as  a  contempt  of  the 
court,  was,  as  Heineccius  fhews  by  quotations 
from  Aulus  Geliius,  often  attended  with  the 
greateft  cruelty,  and  exifled,  according  to  the 
fame  author,  until  after  the  time  of  Pliny  :  but 

(6)  Horace  Satir.  9.     Licet  antijlari? 

(7)  Which  may  be  compared  to  the  bail  to  the  fherilT, 
as  the  pa£tum  or  tranfa^ito,  the  making  it  up  on  the  way 
9fthe  fcripiure^  may  (and  is  by  Blackftone)  to  an  impar-* 
lance,  Mr.  Reeves  and  Mr.  Cruife  fay,  it  reminds  them 
of  they?«^,  in  the  early  parts  of  our  hittory  ;  the  leave  i/»- 
terloqui  in  interrogatory  anions  was  more  like  «n  impar- 
lance. 

(8)  Our  period  is  lefs  limited^  the  quarto  die  fdfl^  which 
I  have  heard  in  legal  declamations  afcribed  to  the  ftardineis 
of  our  anceftors,  who  would  not  be  obliged  to  npfesa^  dtreA- 
1^3  as  if  fome  fuch  delay  was  not  known  to  all  laws. 
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before  Juftinian's  days,  a  more  rational  one  wa^ 
introduced,  and  the  defendant  was  funimoned  by 
the  apparitors  or  oiiicei's  of  the  court.  From  this 
laft  period,  therefore,  corporal  arreft,  except  for 
crimes,  feems  to  have  been  at  an  end,  and  the 
only  obje£);  Mras  to  force  an  appearance  as  in  our 
old  common  law,  by  diftrefs  infinite,  and  there-* 
fore  Judge  Blackftone,  fpeaking  of  our  old  pro-* 
cefs  by  fummons  and  difirefs  infinite,  fays,  here 
by  the  common,  as  well  as  the  civil  law,  ended 
all  procefs  for  injuries  unaccompanied  with  force* 
.  The  defendant  was  to  be  cited  thrice,  bv  three 
Jlmple  citations,  with  an  interval  of  at  leaft  tea 
days  between  each  citation,  and  then  a  peremp* 
torif  ilTued  (9).  And  the  defendant  was  not 
tsuly  contumacious  till  after  the  peremptory  was 

(9]  Ad  peremptorium  edi^um  hoc  ordine  venitur,  *'  ut 
<*  primp  quis  petat  pofl  abfentiam  adverfarii  ediclum  prU 
^^  munij  mox  alterum  per  intervallum  non  minus  decem 
•'  dierum^  et  tertiumy  quibus  propofitis  tunc  penrnptorium 
^  ioipetret.  In  peremptorio  autem  comminatur  is,  qui 
^  9di£lum  dedit,  etiam  abfente  diverfa  parte  ^ognituruai 
^*  fe,  ad  pronunciaturum.  Nonnumquam  auten^  hoc  edic- 
^^  turn  poft  tot  numero  edida  quot  prseceilerint  datur.  Noii« 
^  numquam  poft  imum  vel  alterum ;  nonnumquam  ftatim 
««  quod  appellatur  uttttm  pro  omnibus,  hoc  autem  a^imare  , 
<*  oportet  eum  qui  jus  dixit,  &  pro  conditione  caufss  vel 
*<  temporis,  ordinem  edi£lorum  vel  compendium  moderare.'' 
Dig.  lib.  5.  tit.  I.  from  68  to  72  inclufive.  See  alfa 
Heineccius,  on  the  Pandects,  part  i.  fee.  aSi.  and  his 
Antiq.  vol.  a.  p.  ^4.  and  AyliiFe's  Parergon  Juris  Caao* 

nici>  p.  176. 
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ferved  (lO)  ;  or  otherwife  one  only  citation  ifiiiedy 
and  that  a  peremptory  to  fummon  the  party  to 
appear  at  a  diilance  of  time  eqii^al  to  what  three 
fimple  citations  iliould  contain,  and  Jf  he  was 
contumacious  k  primum  decretum  iffued(ll},  itt 
real  a6^ions  to  take  potfcflion  oi  his  goods,  and 
in  neribnal  to  hold  them  in  a  fort  of  cuftody^ 
together  with  the  owner  ;  and  in  perfonat  actions 
tliere  was  alfo  a  Jecundum  decretum  at  the  end  of 
the  year,  to  give  a  jus  ufucapiendi  &  prasfcribendi; 
in  both  caies,  if  the  defendant  came  in  within 
the  year,  purged  his  contempts,  and  gave  fecu- 
rity  to  abide  the  iuit,  and  paid  the  cofts,  poflef* 
lion  was  reftored  to  him,  but  not,afterwards. 

The  following  ckar  account  of  the  primum 
fc  fecundum  decretum  is  taken  from  Ourand. 

(lo)  Fere  contumaxj  fays  Gothofred  in  his  note  on  the 
fth  book  Pande£ls  70.  In  our  eccleftaftical  courts,  as  in 
the  canon  law,  the  firft  citation  is  peremptory,  fo  for  a$  to 
make  the  party  abfcnting  himfelf  contumacious,  but  he  can- 
hot  be  excommunicated  till  after  three  notices,  as  will  be 
feen  hereafter,  but  they  are  not  like  the  Roman,  all  origi- 
nals, or  mere  repetitions  of  the  original. 

(xi)  From  hence  the  firji  decree  in  the  court  of  admi- 
ralty, or  provilionate  decree  for  the  j)ofieffion  of  a  fliipy 
fee  I  Ventris,  174.  and  Moor,  814.  as  I  deduce  the/^«r 
defaults^  technical  terms  known  to  that  court,  from  the 
number,  of  citations  abovementioned  ;  for  that  court. has 
exclafively  fallowed  the  civil  law,  while  th^  ecclefiafticai 
have,  been  much  affeded  by  the  canon* 
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Primum  decretum  eft;  proprius  juflus  judicis, 
q(uQ  mandat  bona  alicujus  propter  ejus  contuma- 
ciaift  in  poenam  contumjlcias  pq/j^deri  (12)^  cum 
a^lum  eft  aftione  reati  vei  perfonali.  Spec.  lib.  2; 
De  primo  decreto. 

It  went  at  firft  ad  omnia  bona;   latterly  the, 
Authenticks  confined  it  pro  rata  debiti. 

Quandoquef  interpdnitur  primum  decretum,  & 
Bon  fecundum,  ibid. 

Per  primum  decretum  habet  miffus,  &  cufto- 
diarrv  &  defenfionem  reruin,  quod  dicitur  judi** 
ciale.  Fruclus  capere,  prstdium  locare  poteft.  But 
there  is  no  iecundum  decretum  in  the  admiralty, 
for  they  a6i  in  rem; 

Secundum  decretum  eft  feeundus  juflus  judi- 
eis,  quo  jubet  bona  alicujus  propter  contumaciam 
pojffideriy  quse  prius  ex  primo  decreto  detinebantur. 

Locum  habet  folum  in  perfonalibus  ( 1 S).  Quia 
a  gens  peffonali  petit  fibi  dari  aliquid  quod  fuum 
non  efi.  Si  igitur  non  det,  utile  eft  interponi,  fe- 
cundum decretum  per  quod  fit  miflus  dominus 
vel  faltem  acquirit  jus  ufucapiendi  &  prasfcribendi^ 
At  is  qui  rei  yindicatione  agit,  non  petit  rem  fibi 
dari^  fed  earn,  feu  ejus  polfeflione^  fibi  reftitui,! 
quia  dicit  fe  doniirium  rei,    iinde  cunt  per  pri- 

(12)  He  fliouW  have  added,  cfuftodicndi  vel  dctinehdi 
caiifaj  for  the  primuth  decretum  doith  Hot  give  a  firm  pofief-^ 
fory  right  till  after  a  year. 

(13)  This  is  the  reaforij  as  I  conceive,  why  ther^  is  nd 
fec?undum  decretUm  in  the  admiralty, 
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mum  (lecrelum  nancifcatur  ejus  poffeffionem  im- 
pletur  ejus  decretum. 

In  realibus  tranfcurfus  dum  qui  habetur  loco 
fecundi  decreti,  facit  quern  verun?  poffef- 
fionem (14). 

Item  per  fecundum  decretum  habet  creditor, 
cui  res  in  folutum  data  eft  juftam  caufam  poffi- 
dendi,  &  pi-sefcibendi  five  debitor  fuerit  dominus 
rei  poffeflse,  five  non. 

Per  fecundum  decretum  venduntur  quandoque 
bona: 

The  perfon  who  obtained  a  primum  decretum^ 
iuftead  of  being  himfelf  miffus  in  bona,  might, 
on  his  petition,  get  the  frudus  fequeftered  (15)  in 
the  hands  of  another,  as  his  agent,  for  hisbenefit. 

The  perlbn  miffus  in  bona,  by  thefe  decrees 
was  fo,  not  only  for  his  own  benefit,  but  that  of 
aU  creditors,  which,  bears  a  ftriking  refemblance 
to  the  ufage  in    courts  of  equity,    where  fome 

(14)  Between  thefe  laft 'two  paragraphs  there  feems^at 
Srft  a  contradidion,  but  thejr  refer  to  different  cafes.  The 
firft^Uucfcs  to  a  plaintiff  having  a  right  of  property  j  the 
pther  to  a  lien  or  hypothecation,  where,  during  the  year^ 
cuftody  only  is  obtained.  The  lapfe  of  the  year  anfwers  in 
the  admiralty  the  purpofe  of  the  fecond  decretum. 

(15)  Hence  I  imagine  originated  the  procefs  of  (equef- 
tcation  in  chancery^  though  in  the  civil  law  fequeftratioa 
is  ufually  applied  to  putting  property  in  difpute  in  the  handt 
of  a  fequefter>  like  the  appointment  of  a  receiver. 

Lord  Bacon,  the  introducer  of  fequeftrations  in  chan- 
cery, knew  the  civil  law  well. 


Chap;  Vlii.]  TfitE  ADMIRALTY,  &c.        355 

creditors  feekihg  an  account^  others  may  come 
in  under  their  decree. 

We  have  hitherto  fuppofed  contumacy — now 
fuppofe  the  party  to  appear. 

The  party  appearing  at  the  appointed  time^ 
Was  to-  give  fecurity  or  bail  to  the  a6lion,  and  if 
he  had  a  right  to  throw  the  onus  upon  fome  other 
perfon,  to  vouch  him  or  call  him  in  aid>  which 
was  termed  laudatio ;  and  here,  as  in  every  otlier 
ilage  of  the  caufc,  ferice  the  intervention  of  a 
holiday,  or  dilatkmes  allowances  of  time  granted 
by  the  court  Upon  juft  caufe,  might  produce 
delay. 

If  the  defendant,  or  reus,  appeared  at  tlie 
proper  time,  but  the  a6lor  or  plaintiff  abfented 
himfelfri6)>  he  was  nonfuited.  If  he  did  not 
profecute  his  a6i;ion  for  a  ytar,  then  at  the  end 
of  tliat  time,  after  three  feveral  fummons,  at  the 
interval  of  thirty  days  each,  he  was  nonprofd. 

It  Ihould  feem  that  a  citation  muft  be  iffued 
^  wow,  in  any  and  every  ftage  of  the  caufe  when 
a  party  abfented  himfelf ;  and  hence  Heineccius 
fays,  '*  Diverfa  ab  hac  in  jte. vocation e,  eft  cita- 
*'  tio  cujus  jus  noftrum  meminit  J  ilia  euim  initia 
*'  litis,  etfcmelfiebat(17)." 


(16)  112  Novell,  c.  3* 

(17)  Heineccius  in  Pandedas,  part  I.  De  in  jus  vocan« 
do,  and  hence  in  the  foreign  eccleiiaftical  courts,  the  caiifes 
being  ordinary,  no  fentence  could  pafs,  if  the  party  contu-* 
macioufly  abfented  bimfelf,  though  in  the  civil  courts, 
where  caufes  were  fummary,  they  might*  See  the  Pra^fUa 
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If  both  parties  appeared  on  the  appointed  day, 
each  was  to  give  fecurity  JiipulatiOy  or  fatifdatio  ; 
the  plaintiff,  that  he  would  profecute  his  fuit, 
and  pay  the  cofts,  if  he  loft  his  caufe  (18)  :  The 
defendant,  that  he  would  continue  in  court,  and 
abide  the  fentence  of  the  judge,  i.  e.  bail  to  the 
aftion  (19),  and  at  this  time  alfo  (though  that 

yudiciaria  yoannh  de  Arnono  annexed  to  Maranta's  work, 
amd  the  fame  pra£lice  introduced  in  our  ecclefiaftical  courts 
produced  infinite  inconvenience,  till  remedied  by  the  good 
fenfe  of  judges^  in  the  manner  Uhat'ihall  be  mentioned 
hereafter. 

(18)  In  like  manner,  faith 'Sir  W.  Blackftone,  as  our 
law  ftill  requires  nominal  pledges,  book  34  comm.  ch.  19. 

(19)  "  Much  like  our  fpecial  bail,"  fays  Sir  W.  Black- 
ftone, ''  bat  with  this  difference,  that  the  fide  jujfores  were 
*^  there  abfolutely  bound  judicatum  folvere^  to  fee  the  coils 
*^  and  cOndenmation  paid  at  all  events,  whereas  our  fpecial 
*'  bail  may  be  difcharged  by  furrendering  the  defendant  into 
^'  cuftody  within  the  time  allowed  by  law,'*  ibid.  H^inec- 
cious  differs,  at  leaft  as  to  later  periods,  for  he  fays,  "  Novo 
*'  jure  reus,  five  in  rem,  five  perfonali  aftione  caveref ur, 
^'  nunquam  cavebat  judicatum  folviy    fed   tantiim  judlcia 

"  Antiq.  lib.  4.  tit.  ii.'* 

Cautions  or  fecurities  were, 

Judicatum  folvi ; 
De  Judicio  fifti  > 
^  De  Ratio, 

By  the  firft,  the  fuitor  engaged,  if  he  loft  his  caiifd,  to 
pay  whatever  fum  be  ibould  be  condemned  in  by  the 
judge* 


Chap.  VIIL]  THE  ADMIRALTY,  &c.        357 

was  frequently  done  too  immediately  after  con- 
t^flation  of  fuit)  the  oath  of  calumny  was  fome^- 
times  adminiliered. 

Security  being  given  on  both  fides,  the  plain- 
tiff preferred  his  action  ;  in  ruder  times,  by  a 
certain  form  of  words,  to  which  the  defendant 
wa»  to  plead  ore  tenus;  in  more  improved,  by 
filing  his  libel,  to  which  the  defendant  having 
firft  received  9.  copy,  and  fubfcribed  the  tinie  of 
its  reception,  anfwered  in  writing  in  due  time, 
i.  c.  at  furtheft  within  twenty  days  (20), 

The  libel  having  been  pi^t  iq,  the  defendant 
either  confeffed  the  plaintiff's  cljarge^  or  if  he 
could  deny  generally  its  whole  truth,  he  did  fo  at 

By  the  fecond,  he  gave  fecurity  to  abide  the  fentence. 
And  latterly,  alfo  to  pay  a  tenth  part  of  the  fum  in  difpute, 
if  defeated. 

The  third,  engaged  that  s^  principal  would  cpnf}rn^  the 
a£ls  of  his  prober,  or  agent.  . 

Cautions  with  refj^etS:  to  thp  m^nper  in  which  they  >vere 
taken,  were, 

Cautio  fide  jufTgria,  viz*  by  fureties ; 
Pignoratitia,  by  depo/it  | 
Juratoria,  by  oath ; 
Nude  PromifToria. 

The  firfl  was  th?  one  generally  in  ufe,  ^nd  called  by 
way  of  eminence  fatisdatio,  and  is  the-  ofie  ufed  in  the 
court  of  admiralty  on  defendants  appearance,  in  nature  of 
bail,  though  fometimes  a  juratory  caution  is  there  ad- 
initted. 

(20)  See  Code  lib.  3.  tit.  9.  Novels,  53,  ch.  5, 
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once,  i.  c.  he  pleaded  the  general  iffue/  which  is  the 
ftrift  and  original  meaning  of  contefting  the  fuit  or 
the  litis  contejlatio  (21).r^If  he  could  not  pnake 

(21)  LITIS  CONTtSTATIQ. 

This  opinion  is  founded  o.n  the  following  reafonsrr- 

An  exception  could  not  make  the  litis  contejtatid ;  for  we 
are  perpetually  told,  that  of  efxceptions  fome  muji  \^t,  put  in 
before  conteftatio^  of  fuit,  others  might  after,  which  wouI4 
be  abfurd  if  they  could  be  identified  with  it. 

An  ifliie  joined  on  the  truth  of  an  exception,  though  it  is 
called  a  contcftation  of  fuit,  is  properly  la  conteftation  of 
the  exceptio|i  or  defence  of  the  reus,  and  not  of  the  plaintiflPs 
fuit  pr  charge,  for  lis  -is  the  charge  made  by  the  plaintiffs 
Litem  intenaere  alicuiy  to  bring  an  aftion  againft  fome  one  ^ 
in  litsm  jurarey  tofwear  to  the  truth  of  his  complaint  j;  litem 
capitis  in  aliquem  inferre^  to  bring  againft  one  a  capital 
charge,  are  all  expreflions  of  Cicero's.  Befides,  the  com- 
mon and  vulgar  trite  definition  of  a  conieflatio  litis  is,  that 
it  is  refponfum  Hbello  j  and,  as  I  cpnceive,  for  reafons  whicl\ 
I  ihall  mention  hereafter,  that  the  ancient  Roman  law 
fcnew  nothing  like  fpecial  anfwers  in  courts  of  equity,  or 
the  peifonal  anfwers  of  the  ecclefiaftical  courts ;  the  anfwer 
could  be  nothing  but  a  general  anfwer — a  general  confeffion, 
pr  a  plea  of  the  general  iflue. 

I  acknowledge,  that  in  modern  times  this  ftriftnefs  has 
wornofF;  and  in  certain  caufes,  e.g.  allfummary  ones,  no 
ftri<Sl  conteftation  of  fuit  is  required  :  the  fuit  is,  tfj  :/  were^^ 
contefted,  by  the  next  contradidiory  afl:  after  the  libel  put 
in  that  concerns  the  merits  of  the  caufe,  or  to  ufe  the  words 
of  Maranta,  *^  Primus  a£lus  qui  folet  immediate  fieri  poft 
^  •^  litis  conteftationem,  in  caufis  in  quibus  lis  conteftatur 
^^  habet  vim  litis  conteftationis  in  caufis  in  quibus  lis  non 
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this  denial^  he  put  in  an  exception,  or  a  clefenfive 
matter, 

**  conteltatur ;"  i.t.  as  he  obfcrves,  in  aU  caufes  in  the 
kingdom  of  Naples,  they  being  all  fummary,  in  which  omnia 
fuhjianialia  judicit  funt  fublata-^l? art  6,  de  Litis  Contefta* 
tione.  And  thus  Lyndwood  fays,  ^^  In  fpeciali  inquidtione 
^^  vocabitur  is  contra  quern  proceditur,  qui  il  veniens  re£p 
^^  ponderit,  habebitur  pre  conteftatione." 

But  fee  whether  I  am  not  juftified  by  authorities  as  to 
the  &T\&,  and  original  meaning  of  thefe  terms :  **  Per  re* 
•'  fponfum  ad  pofitiones;"  i.  e.  by  a  fpecial,  or  what  wc 
call  a  perfonal  anfwer,  to  diftinguifh  it  from  the  anfwer  of 
the  prodlor.  Non  inducicur  litis  conteftatio,  fays  Gail,  Ob- 
ferv.  73.  N,  7.    . 

**  Nequaquam  per  exceptionem  pcremptoriam  litis  con>* 
**  teftatio  inteliigitur  effe  fada." — Sexti  Decretahum^  lib.  2. 
tit.  3.  . 

**  Exceptionis  peremptoria,  feu  defenfionis  cujuflibet 
*•  principalis,  obje£tus  ante  litis  conteftationem,  nifi  de  re 
*^  judicata  tranfafla  vel  finita,  litis  contcftationem  non  im^ 
"  pedit."— Ibid. 

•*  Super  exceptionibus  non  necefle  litem  conteftarl.  Poft 
**  litem  Gonteftatam  non  addi  poteft  libell®  qualitas." 

*'  Litis  conteftatio  fit,  per  vel  negationem,  vel  per  con- 
"  feffionem,  vel  per  verbem  dubitativura;  per  negationem 
'*  quando  reus  ne^t  Jtrnpliciier  narrata  per  aitorem*"— Ma^ 
ranta,  part  6.  de  litis  conteftatione. 

I  think  I  can  borrow  aid  from  Sir  Wm,  Blackftone  upon 
this  fubje<^,  vol.  III.  of  his  Commentaries,  page  296.«- 
''  Defence,"  faith  he,  *<  in  its  true  legal  fenfe,  fignifies  not 
**  a  juftification,  proteftion,  or  guard,  which  is  now  its  po- 
"  pular  fignification,  but  merely  an  oppojing  or  denial  of  the 
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Of  the  charafters  of  thefe  pleadings — little  is 
faicl.     We  find  in  general  that  the  libel  ought  to 

< 

f<  truth  or  validity  of  the  complaint.  I(  is  the  contejiati^ 
f^  litis  of  the  civilians,  a  general  aflercion  that  the  plaintiff 
**  hath  no  ground  of  aftion." 

I  have  been  prolix  on  this  fubjeft,  becaufe  it  may  fomflU 
times  be  important.  In  a  remarkable  caufe,  the  Office  v^ 
French,  tried  before  myfelf  as  vicar-general  of  Kildare,  a 
queflion  arifing  whether  additional  articles  could  be  put  in, 
the  impugnant  having  anfwered  thofe  original,  it  was,  among 
other  argumeiits  agajnft  fo  doing,  infifted  by  very  able  and 
learned  men,  and  faid,  thqygh  I  thoi^ght  erroneouily,  to  be 
fuppQrted  by  a  great  living  authority,  that  no  addition,  al- 
teration, or  amendment,  could  be  after  conteftation  of  fuit, 
that  the  fuit  had  been  contefted,  and  that  every  rejponfum 
Ubello^  an4  ev^n  an  exception^  forpied  a  conteftation  of 
fuit. 

I  wa?  of  opinjon  that  in  thi$  eafc,  which  was  >  criminal 
fammary  proceeding,  there  coujd  be  no  litis  cqnteftatip,  in 
the  ftridl  fenfe  of  the  word ;  hut  that,  even  if  there  could, 
an  anfwcr  to  articles  did  not  make  one,  but  was  only,  a$ 
Lyndwood  fays  above,  pro,  conteftationer— that  the  rule  as 
to  amending  or  adding  being  now  a  mere  arh(itrary  one,  n9 
longer  founded  in  reafon,  fince  the  canon  law,  a  ftranger  to 
jurjes,  had  fixed  the  fame  judge  for  matters  after  as  before 
conteftaticrn,  it  fhould  be  conftrued  ftridlly  with  reference 
to  the  ftrift  original  meaning  of  the  terms  litis  conteftatio-^ 
and  even  that  admitting  this  anfwer  to  be  a  conteftation  of 
fuit,  the  old  rule,  whicb  forbade  fubfequen^  amendment  or 
addition  ta  the  libel  or  articles,  had  nothing  whatfoever  to* 
fay  to  additioned  articles  or  allegations,  for  reafons  which 
iball  be  mentioned  prefently. 

The  litis  conteftation,   by  which,  lays  Mr,  Erfkinq,  a 
judicial  contradl  is  underftood  to  be  entered  into  betweei^ 
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contain  a  narration  and  conclu/lon,  to  hejkorty- 
and  contain  nothing  fupertluous — clear,  fo  as  to 
^void  all  ambiguity-^flp/,  i.  e.  that  the  prayer  for 
jelief  fhould  accord  with  the  nature  of  the  sriev- 
ance,  and  fufficiently  certain  as  to  the  quantity, 
quality,  and  nature  of  its  fubjeft  matter. 

From  the  accuracy,  which  as  we  Ihall  prefently 
fee  was  ufed  in  infcriptiones  or  indi6i:ments,  we  may 
fuppofe  it  was  not  negleded  in  thefe  deplarationts« 

■ 

EXCEPTIONS, 

It  has  been  obferved,  that  if  the  defendant  could 
not  conteft  the  libel  generally,    i.  e.  plead  the 


the  litigants,  is  pf  fo  much  confequence  in  the  Scotch  law. 
that  even  an  adion  ariflng  ex  deli£lo  is  thereby  perpetuated 
againft  heirs. — Erflcine's  Infticutes,  ch.  3.  fee.  i.  33. 

Tp  conclude,  all  the  commentators^  and  Lanfranck  and 
other  books  of  prj^ftice,  fay  that  ufponfum  pjitionibus^  or 
^  peribnal  ^nfwer,  is  nqt  a  conteftatipn  of  fuit;  and  who 
ever  heard  ^hat  ^n  anfwer  in  chancery  w^s  ^  joinder  of 
iffue? 

In  common  parlance,  denying  t}ie  tf  uth  of  the  defendant's 
exception,  or  indeed  wherever  parties  come  to  a  direct  af- 
iirmance  on  one  fide,  and  denial  on  the  other,  is  called  a 
conteftatipn  of  fuit,  and  is  fuflicient  tp  fatisfy  the  rule,  that 
in  all  plenary  caufes  there  muft  be  conteftation  of  fuit,  bo- 
caufe  the  defendant  by  excepting  becomes  a  quafi  plaintiflF. 
Reus  ixcipiens  aSforem  ffgebaty  fays  Ifeinecctus,  in  Pan- 
deSas.  ^d  exceptiones  opponit  aborts  portibus  fungitur^ 
Mafcardus,  vol.  i.  quaef,  17.  4.  In  exceptionibus  reum  par* 
tjbus  a^is  fungi  oportere^  Dig.  22«  J*  19, 
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general  iflue,  he  muft  put  in  an  exception  or  a  dc-^ 
jtnjvce  mat  tier. 

Exceptions  were  either  peremptory  or  dilatory ^ 
the  firft  barring,  perempting,  or  deftroying  the 
plaintifF's  fuit  or  caufe  of  afition  ;  the  latter  poft- 
poning  or  delaying  him. 

To  the  former  the  civilians  add  the  epithet  of 
perpetual^  to  the  latter  of  temporary :  perhaps  not 
%vlth  perfeft  accui'acy,  fince  a  perpetual  bar  may 
fometimes  be  pleaded  in  the  Ihape  of  a  dilatory; 
or,  to  ufe  our  own  technical  phrafe,  the  fame  plea 
may  fometimes  be  pleaded,  either  in  abatement  or 
in  bar,  e.  g.  outlawry:- and  befides  a  plea  which 
is  only  dilatory  as  to  bringing  another  fuit,  may 
be  perpetual  and  peremptory  as  to  the  prefent. 

To  explain  exceptions,  w^e  muft  underftand  that 
If  the  defendant  could  allege  any  thing  by  which 
the  aftion,  that  in  ftriftnefe  of  law  accrued  to  the 
plaintiff,  could  be  excluded,  evaded,  or  efcaped, 
on  grounds  of  law  or  juftice,  though  it  was  not, 
in  ftriftnefs  of  fpeech,  taken  away,  he  did  it  by 
,  way  of  exception  :  thus  if  he  could  demurs  it  was! 
called  an  exception ;  fo  if  he  pleaded  in  bar  ex- 
ceptio  do/i  vialiy  that  the  promife  had  been  ob* 
tained  by  fraud,  or  pactum  de  72on  petendo  a  releafe, 
Qvjiisjurandam-de  non  ctgendoy  a  covenant  of  the 
plaintiff  that  he  would  not  fue;  all  thefi?  pleas, 
tliough  they  diffolved  the  natural  obligation  of 
the  defendant,  did  not  diffolve  the  civil  obligation 
ipfojure^  fed  ope  except ionis  excludebant. 

Such  were  alio  the  exceptions   litis  fviitCy  rei 
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Judicata^  and  tranfuBhms  of  a  former  final  deter* 
mination  on  the  fame  point  between  the  fame 
parties  (22),  and  of  a  corapromife  fince  the  fuit 
jbegan. 

If  the  plea  was  of  a  njatter  which  took  away  the 
plaintiff's  aftion  ipfo  jurCj  fuch  as  a  plea  of  pay- 
ment or  fatisfadion,  it  was  called  defenfoy  a  de- 
fenjive  matter ^  and  not  properly  an  exception  ;  for 
exceptio  was  ''  2i&\om%  jure  Jiri6to  competentis  ob 
**  (Bquitatem  exclufio  (23)." 
'  Thefe  diftinftions  being  well  underftood,  it  will 
clearly  appear  \vhy  dilatory  exceptions  (among 
wliich  are  to  be  reckoned  tliofe  inepti  llbelU,  or  de- 
murrers for  want  of  form)  could  not  be  admitted 
after  conteftation  of  fuit,  unlefs  they  had  fubfe- 
quently  come  to  light — why  fome  perempfories^ 

(22)  Res  judicata  is  when  it  is  beyond  the  reach  of  ap- 
peal or  revifion. 

(23)  See  Heineccius  ad  Inftituta,  lib.  4,  tit.  13.  Pro- 
prie  dicitur  exceptio  quando  aftori  competit  adio,  quia  eft 
^dlionis  exclufio,  quando  autetn  acStori  nulla  adlio  competit, 
id  quod  opponit  reus  proprie  vocatur  defenfio,  Lanfranci 
praxis,  ch.  4.  de  exceptionibus.  But  by  modern  jurifts 
the  latter  are  called  exceptions  of  fa<St,  to  diftinguifh  them 
from  the  others,  which  are  called  exceptions  of  law  j  for, 
in  its  moft  extended  fenfe,  the  word  exception  included 
both,  and  was  omnis  rei  allegatio  ac  defenfio  qua  intentio 
a£loris  vel  ipfo  jure  vel  ob  aquitatem  e^ditur. 

Baldus  fcems  to  underftand  defenfio  in  a  different  fenfe, 
when  he  fays,  '<  Omnis  allegatio  declinatoria  aut  dilatoria 
f«  eft  defenfio/*  .  . 
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fach  as  tliofe,  litis  fmitce,  tookaw^y  the  neceffity  of 
any  conteftation  of  fuit ;  for  they  did  not  refpe6k 
the  merits  of  the  caufe  (34),  but  enabled  the  de- 
fendant to  Aide  away  from  the  adion,  and  repelled 
the  plaintiff  at  the  very  threflioTd,  fince  they  were 
in  trath  reafons  why  the  defendant  was  not  oblige 
cd  to  anfwer  the  plaintiiF's  charge  at  ^U ;  and  .why 
the  reft,  called  fun  ply  peremptories,  whether  an- 
fwering  to  demurrers  for  fubltancc  or  pleas  in  bar 
(for  the  civil  law  made  no  diftinftion,  whether  the 
objection  appeared  intrinfically  on  the  plaintiff's 
own  fliewing»  or  was  fuggefted  fir(\  by  defendant, 
but  palled  it  indifferently  a  peremptory  exception) 
Inight  be  put  in  £^t  any  tiuie  before  conteftation 
of  fuit  (25). 

(24)  Merita  caufae  non  refpiciebant,  fed  a£lidne(n  eltde- 
bant,  et  zStortm  a  limine  judicii  repellebant^  are  the  words 
of  the  civtlians  and  canonifts. 

Thefe  Exceptions  litis /inita  qmx  impediunt  litis  ingreflum 
are,  according  to  Maranta,  of  four  kinds. — r  Jurisjurandi— 
rei  jodicatae-^tranfadtionis-r-and  praefcFipti^nis.  They  fome^ 
ttmes,  bowevet,  were  not  confidered  as  decliiiatory,  or  pe- 
rempting  the  plaintiff's  entrance  upon  his  aftion,  an^  might 
be  c^pofed  after  conteftation ;  and  fometimes  the  judge  was 
not  fi^ttsficd  about  th^m,  and  fo  the  caufe  went  on,  and  they 
Were  rcferved  to  the  hearing.  •*  I/l^e  exceptiones  peremp- 
**  torise  aliquando  requirunt  altiorem  indaginem.  quo  cafu 
**  judex  debet  eas  refervare,  et  procedere  ad  ulteriora." — 
See  for  all  thisr,  Maranta,  pars  6.  de  exceptione,  ri.   12, 

<25)  They  might,  however,  be  proved  after;  and  in  ac- 
tions  bonae  fidei,  where  forms  were  little  attended  to,  might 
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If  they  anfwered  to  pleas  in  bar,  it  doth  not 
feem  fo  plain  what  is  meant  by  faying  that  fuch. 
peremptory  exceptions  were  to  be  put  in  before 
conteftation  of  fuit,  or  how  they  could  admit  of 
it,  fince  he  who  pleaded  a  fpecial  plea  was  not 
called  upon  to  plead  the  general  iflue,  or  perhaps 
could  not  do  it  without  contradiction :  by  con- 
teftation of  fuit.  then,  in  this  cafe,  muft  be  meant 
an  affirmative  conteft,  which  would  confolidate 
with  the  exception  (as  e.  g.  true  it  is  that  I  at 
fumed  but  you  have  fince  difchargetl  me)  (2<S), 
or  perhaps  it  is  meant  that  the  defendant  might 
plead  double,  the  general  iffue  arid  a  fpecial  plea, 
where  they  were  not  inconfiftent.  To  fay  that 
it  means  that  the  exception  muft  be  put  in  before 
itfelf  was  contefted,  wotild  be  an  unneceffary 
truifm. 

Several  exceptions  might  be  put  in  one  after 
the  other,  unlefs  it  appeared  evidei\t  that  the  de* 

X 

m 

be  put  in  after  conteftation  of  fuit.  Some  peremptory  ex- 
ceptions were  fo  far  privileged,  that  they  could  be  put  ia 
even  after  fentence.  Such  w^re  thofe  of  the  fenatu^con* 
ialtum  Macedonianum  &  Velleianum,  which  may  be  trans- 
lated pleas  of  minority  and  coverture,  as  to  furetylhips  or 
fecurities. 

(26)  And  thus  Hcineccius  in  Pandemias,  part  2.  fee.  32. 
feems  to  explain  it.  He  fays.  Reus  vel  narrathmm  fr^i 
veram  ejfe  conc^dity  petitionem  tamen  afhris  excepthne  ptr^mp^ 
toria  elUity  vel  fa£to  et  petitioni  pure  contradlcit;  priore 
'  cafti  litis  iQntejiatiQntm  affirmativamf  po/ieriwr  mgavam  iffi 
dicunt.  .     ' 
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fendant  was  clefignedly  endeavouring  to  delay 
juftice,  and  to  overpower  his  adverfary  with  delay 
and  expence,  a  liberty  which  has  been  perhaps 
wifely  taken  away  in  fome  of  the  modern  conti* 
ncntal  courts  (27)- 

Befides  the  diftinfl:ion  of  e3tception5  into  dila- 
tory and  peremptory/  they  were  alfo  divided  into 
civil  and  pr^torian,  e.  g.  the  exception  de  pa8o 
that  the  creditor  had  agreed  not  to  fue  was  not  a 
legal  plea,  for  it  was  nudum  paQufUj  and  the  debtor 
remained  bound ;  it  was  admitted  therefore  only 
by  praetorian  equity. — See  Inft.  4.  13.  3.  Ano-^ 
ther  diftindtion  was  into  nominate  and  innominate^ 
the  latter  arifing  ejcfaBo  incidenti,  and  called  ex* 
ceptions  in  factum.  Another  diftinftion  was  taken 
from  the  individual  objeds  of  each  exception* 

(27)  In  the  Imperial  Chamber,  all  exceptions  within  the 
party's  knowledge  muft  be  put  in  at  one  and  the  fame  time, 
torvinus,  lib.  2.  ch.  30.  Querc,  whether  fuch  a  regula- 
tion would  not  be  ufeful  in  our  own  courts,  where  a  fuc* 
ceffion  of  demurrers,  for  want  of  form  furely,  often  occaflons 
a  mockery  of  juftice  ?  Nor  doth  there  feem  to  be  much  rca* 
fon  why  the  client  fbould  be  made  to  pay  more  than  onc« 
for  the  inftruftions  given  by  experience  to  a  young  barrifter 
in  good  pleading. 

It  muft  be  admitted,  that  the  old  praftice  was  like  thtf 
prefcnt,  "  Reus,"  fays  Baldus,  **  nequaquam  aretatur  ad 
**  unam  cxceptioncm,  favorc  defenfionis ;  ctiamfi  lis  effet 
*^  conteftata  fuper  ea,  tamen  poteft  earn  emendare,  &  cumu-* 
*'  lare  alias."  So,  he  obferves,  upon  an  appeal  alfo,  after 
fuit  contefted,  he  may  ftill  put  in  one  or  more  exceptions*-^ 
Baldus  in  7  urn.  Codicis  de  Appellationibus* 


Chap.  VIII.]  THE  ADMIRALTY,  &c.        36? 

The  defendant  having  pleaded,  the  plaintiff  re- 
plied, and  defendant  might  rejoin  under  the  nan\c 
of  duplicatio ;  and  fo  they  might  carry  on  the 
pleadings  to  a  fur- rejoinder  and  rebutter  under  the 
name  of  triplicatio  and  quadruplicatio  (28);  but 
in  well-regiilated  tribunals  the  parties  were  feldom 
fuffered  to  go  beyond  the  duplicatio. 

When,  in  this  coiirfe  of  pleading;,  they  came  to 
a  point  which  was  affirmed  on  one  fide,  and  de- 
nied  on  the  other,  they  were  then  at  ilfue,  as  with 
us ;  and  this  contradiction  was  alfo  (though,  as  I 
luLve  faid  (29),  I  think  not  according  to  the  ftrift 
and  original  ufage),  called  a  conteftation  of  fuit; 
fo  that  in  a  loofer  fenfe  the  fuit  was  contefted  when- 
ever they  came  to  fome  point  of  facl,  that  was  then 
ready  for  trial,  or,  as  Heineccius  fays,  ubi  judeu: 
datus  eji^  when  the  praetor  was  ready  to  fend  the 
caufe  to  the  jury.  From  this  tiva^y  JiriBly  fpeak-* 
ing,  the  caufe  was  faid  to  commence,  though  in  a 
more  lax  fenfe  it  commenced  with  the  citation. 

After  conteftation  of  fuit,  no  change  or  altera- 
tion could  be  admitted  in  the  libel,  e.  g,  it  could 
not  be  changed  from  a. petitory  to  a  poffeffory 

(28}  Thefe  Latin  names  were  a£)ually  given  to  our  plead- 
ings in  the  early  times  of  the  EngliOi  law.* — See  Inft.  4, 
14.  Braflon,  lib.  5.  Tr.  5.  ch.  i.  Black.  Comm.  ch.  20. 
p'  3x0.  Quotcunque  vero  allegationes  concedent  leges  & 
judices,  femper  reo  ultima  allegatio  competit. — Hein.  pars 
6.  361. 

(29)  See  Heineccius,  or  the  5^h  book  of  tbe  Pandedts, 
part-2.  fee.  31. 
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claim.  The  proStor'iecaine  dominus  litis,  and 
could  make  a  fubftitute,  and  could  not  be  revoked 
without  caufe — ^this  was  the  FCguIar  time  for  ad- 
miniflering  the  oath  of  calumny,  for  he  cannot  be 
faid  calumniarif  ^ui  judicium  nondum Jiifcepit  (30) ; 
and  laftly,  as  has  been  (aid,  it  was  too  late  to  put 
in  any  dilatory  exceptions,  and  many  of  thofe 
peremptory  were  alfo  by  \t  excluded  from  being 
fubfequently  propofed. 

The  fuit  being  fully  contefted,  matters  were 
no  longer  tranfafted  injure^  but  in  Judicio ;  the 
ciufe  went  from  the  prajtor  to  the  judices,  or, 
in  other  words,  it  was  ready  for  trial  (31) :  the 


(30)  See  Gail,  lib.  i.  Obf.  34.  See  alfo  the  Code  2. 
53.  De  juramento  propter  calumniam  dando.  In  fome  re- 
ipe£ts  the  judicium  was  faid  f  begin  from  the  citation ; 
particularly  in  one  which  poiEbly  might  have  thrown  fome 
light  from  analogy  on  a  queftion  much  agitated  not  long 
iince  in  the  Iriih  court  of  exchequer,  in  Swan  v.  O'Donnell^ 
where,  upon  appeal,  it  was  firft  determined  that  the  fub- 
pcena  was  not  the  commencement  of  a  fuit  fo  as  to  prevent 
flatutes  of  limitation  from  running,  and  afterwards  by  the 
houie  of  lords  that  it  was. 

By  the  civil  law^  the  mere  citation  was  fufficient  to 
interrupt  prefcription  and  limitation.  See  Gail,  as  above, 
and  the  commentators  quoted  by  him  on  the  Code  ufpon 
thefe  fubjefts. 

(31)  Heineccius's  account  of  the  matter  in  his  Anti- 
quities, fhews  clearly  how  much  they  were  a  jury  :•*- 
**  PratQT^*  faid  he,  *'  de  jure  cognofcebat,  decernens,  quidt 
^^  jure  fit  pronunciandum  fi  adtor  igtentionem  fiiaiii  pro- 
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judiccs  then  were  %orn  (32),  and  if  the  party  dif- 
approved  of  any  of  them,  fucfa  perfons  might  be 
challenged  jind  fet  by  even,  as  I  conceive,  with- 
out fliewing  caufe  (33). 

«^  tiafiet :  juJex  deinde  de  faSio  difpici^bat,  uiruiri  d£lor 
**  aftionem  fuatii  an  reus  eXceptionem  poiSt  dcmonftrare  :** 
'Si  juris  tantum  effet  quaeflo  pr^tor  fduS  eJietra  ordinem  cog- 
nofcebat.  Is  not  this  a  description  of  the  diffisrent  provinces/ 
of  a  judge  and  juryP-^See  HeineCi  Antiq.  lib.  4.  tit.  7. 
and  Gerard  Npodt*  1*  8. 

(3a)  Sicfcituri^  fays  Jufttnian,  quod  Mn  magi s  alios  jkdh- 
0ani  quam  ipfi  judic^^ntur.-^QoiQ  3.   i.   14. 

(33)  As  the  jury,  however^  feem  to  have  been  ftruck.at 
an  earlier  period,  fo  the  challenges  or  recufations  feem  to 
have  been  before  conteftation  of  fuit,  like  the  ftriking  of  a 
(pecial  jury  $  for  the  Code  fay^,  lib^  ^.  tit.  2.  r6.  Aper- 
tiffimi  juris  eft,  Ucere  Utigatoribus  judices  deiegat^Sy  ante- 
quam  lis  inchoeturi  recufarer-unlefs  lis  inchoetur  may  here 
njean  going  to  trial,  or  exatpinatba  of  witnefTes* 

This  recufatio  judias^  ^ich  in  my  opinion  meant  no- 
thing more  than  the  challenging  of  a  juryman,  has  been 
fpoken  of,  by  audiois  in  general,  as  if  it  was  a  power  of 
refufing  or  declining  the  jurifdii^ion  of  v the  court  itfelf,  on 
account  of  objetSlions  to  the  perfon  of  the  judge  of  the 
bench  i  apd  fuch  isf  .the  confequence  of  ambiguity  of  words, 
and  of  the  faHe  tranflation  of  the  terni  judex,  that  iii  tlfe 
early  periods  of  our  own  law,  Bra£ion  and  Fleta  fay  that  a 
judge  may  be  refufed  for  a  good  caufe  j  though  now,  fays 
-Sir  Wm,  Blackftone,  the  law  is  other wife^  an^  it  is  held 
that  judges  and  juftices  cannot  be  challenged,  and  the  i(ame 
holds,  I  conceive,  of  judges  ecclefiaftical.-^Comiti.  book  3* 
ch.  23.  And  the  civil  law  is  not  fpeaking  of  judice^  ordi-i 
narii. 

•  « 

VOL.  II.  £   B 


S70  OPTHtLAWOF       Chap.  Vilt 

EVIDENCE. 

All  things  being  ready,  the  party  ircnt  inta 
proof :  proof  was  diftinguiihed  into  Jhlt  and  par- 
tialy  or Jemi'plene^  Full  proof  confifted  in  confef- 
fionSy  tefiimony  of  witneflfes,  public  written  in* 
ftruments  and  deeds^  oathtii  and  prefumptions* 
The  probatw  Jemi^pknd  waa  inade.  by  one  witueis^ 
by  private  books  €S  account,  by  common  fame, 
and  by  comparifon  of  band -writing.  Ma^cardtw 
fubjoins  to  thefe  two  fpeeies  of  proof,  figns  and 
conje6lure8  (34).  The  conjan£Hon  of  two  half 
proofs,  of  coarfe  produced  a  ^tna  probath. 

I  aererheard  of  fueh  aft  attempt  in  modern  tiiMs  fSb  re^ 
cufe  ecclefiafticil  judgesy  but  AyKiFe,  in  bis  biSiorjr  of  the 
tJniverficy  of  Oxford,  mentions  an  inJbiAce,  zni  the 
judges  in  Scottand,  e.  g.  thofe  of  feffion  mtty  be  dedineA 
for  good  caufe.    SeeErddne^s  Inftitates,  book  t.  fee.  i3aL 

(34)  See  for  tfle  whole  of  the  above  dirifions,  MaArar^ 
dus  de  probatienibtt$9  lib.  i«  Wood's  Givil  Law,  p.  310^ 
&c.  I  have  not  inferted  notarietyj  ^iriticb  is  rather  con* 
lidered  as  fuperfeding  the  neceffity  of  ail  proof,  becaufe  ift 
limits  are  too  vague  to  afibrd  any  rules  for  faymg  wbere  a 
judge  fhall  pronounce  a  thing  to  be  notorious ;  fome  cate 
are  plain,  e.  g.  it  Would  be  abfttrd  to  a&  fer  proofs  that 
there  Was  a  civil  wa^  in  England;  irt  the  rieign  of  €liarl«» 
I.  •  Mafcardus  alfo  gives  »  chapter  on  the  evidtfttiafa^ij 
a$  iC  a  thing  happened  in  fight  of  the  court  y  but  this  is  nc* 
properly  problath^  it  fujJcrfedes  itsxteceffity,  aafidfe  likeoirr 
irial  hy  infpedlon. 

•  Qu«  vel  n^o  negaty  popufo  vcl  telle  probantur, 

Vel  fe  fubjiciunt  oculi$|  notoru  dicas*  <    Lyndwood^ 
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Tbe  eiTential  rules  of  evidence  will  be  the  £tme 
among  aU  nations  governed  by  reafon,  as  that 
no  man  fliall  be  a  witnefs  in  his  own  caufe  (35),  — 
that  in  every  iffue  the  affirmative  is  to  be  prov-' 
ed(36), — ^that  hearfay  is  no  evidence  (37),  white 
the  technical  rules,  e..g.  fuch  as  refpeft  the  num- 
ber of  witnefles,  or  the  mode  of  their  exan^Ina* 
tion,  may  infinitely  vary. 

Conftffions.  This  word  confeffioti,  though  fome-* 
times  applied  to  voluntary  acknowlegements  in  a 
civil  cafe,  is  generally  ufed  by  the  civil  law  ad 
it  is  by  us,  \dth  reference  to  crimes.  The  con- 
feffion  muft  have  been  voluntary,  nehher  ex- 
torted by  fear,  nor  induced  by  hope  ox  promife 
of  pardon,  nor  could  it  affeftany  but  ti^c^piarty 
himfelf,  and  to  make  full  and  conclufive ,  evi- 
dence it  muft  be  made  in  a  court  of  juftice  (S8)| 

(35)  Omnibus  in  re  propria  dicendi  tiftimonit  faculta* 
tern  jura  fubmoveriinf,  Code  4,  ao.  to.  Ndllus  idoneus, 
teftts  in  re  fua  intelligitur*     Dig.  30.  la.  lO. 

(36)  £1  incumbit  probatio  qui  dicit  non  qui  negat,  Dig. 
22.  3.  2.  Non  poffeffofi  incumbit  neccffitas  proband!  pof- 
fcAones  ad  fe  pertinere,  Code  lib.  4.  de  probatioftibus,  as 
irith  us  in  ejeftments^ 

(37)  Teftes  rationemyf/W/^  reddcre  te/ieAtgr ;  non  ad^ 
mittuntur  ex  fatna  dicentes  teftimoniup.  See  Heine9#  in 
Pandemias,  vol.  i.  part  4.  fee.  143,  ..   *      . 
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(38)  ANSWER  OF  DEFENDANT. 

It  may  appear  odd  that  I  do  not  here^  under  tliislbeady 
annex  fome  account  of  the  perfonal  anfwer  of  the  defendant 
in  ttie  civil  laW;  from  which  anfw^s  in  equity  ar,e.  fi^p-t 
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for  othcnvife  it  was  only  extrajudicial  difcourfe, 
which. amoilnted  but   to  half  proof,    provifions 

pofed  to  be  derived ;  but  in  truth  I  can  find  no  clear  account 
pf  any  fuch  mode  ofproceeding  in  the  civil  law,  andalmofl: 
begin  to  fufped  that  it  did  not  exift  but  in  the  defigning 
imaginations  of  the  Canonifts.  The  authors  who  fpeak  of 
it  as  the  mode  of  the  civil  law,  fuch  as  Wood  and  A}rlifFe, 
refer  to  authorities  which  do  not  fupport  them,  which  in- 
deed they  frequently  do  in  other  cafes. 

They  generally  rcfi^r  to  interrogatory  a£lions,  or  to  the 

eleventh  book  of  the  PandecSts,  tit.  i.  de  Interrogationibus. 

But  interrogatory  adlions  were  confined  to  a  few  cafes,  and 

particularly  introduced  to  difcover  to  what  fhare  of  the  A$ 

or  inheritance  the  defendant  was  entitled,  becaufe  if  the 

plaintiff  camfe  upon  him  for  more  than  his  (hare,  he  was 

"nonfeitcd  \  it  being  a  principle  of  that  law,  in  2B\on%Jhri£fi 

jurisj  like  the  rule  in  our  adlion   of  debt,  that  if  he  went 

for  more  than  was  due,  he  failed  in  his  aflion;   it  was 

therefore  a  bill  of  difcovery,   to  lay  the  foundation  of  a 

future  ^a£tion;  and  when  the  fame  Paiide£l  fays,  '^  hodie 

^^  autem  interrogatoriis  aAionibus  non  utimun  Nemo  enim 

^*  de  jure  fuo  ante  judicium  refpondere  cogitur,"  though  it 

may  be  implied,  that  he  was  forced  to  anfwer  in  judicio, 

yet  it  may  fairly  be  inferred,  that  it  was  only  as  to  C\u:h 

matters,  and  they  were  a  few  enumerated,  wliich  had  for- 

merly  been  the  rubjects  of  interrogatory  actions.    Heinec- 

cius  properly  obferves,  in  his  comment  on  this  book  of  the 

"Pandefts^  that  thefe  had  no  fimilitude  to  perfonal  anfwers. 

'"  Hcic  ndn  pertihent  pofitiones,  quae  hodie  ab  a^loce  re- 

fpeSu  aftionis  offerri  folent,  eum  in  finem,  ut  prxftito 

jurejurando,'  adyerfarius  ad  fingulas  catfgorice  refpondeat, 

^*  iUse.enim  interrogationes  ad  inftruendam  z&Aonem^  hae 

'*^  probatioiiis  fuicigiehdae  caufa  inventae," 

"Wood,  in  fpeakirig  of  the  oath  of  truth  fays,  it  is  whe» 

'tlie  plaintiff  of  defendant  is  fworn  upon  the  libel  or  allega- 
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very  fimilar  to  our  ■  own  ;  but  to  a  jbtemii  cd^-  j 
feflioQ  at  the  point  of  death,  viorQ  fttteation  wa»> 

* 

tiony*  to  make  a  true  anfwrer  of  hisknowl^e  as  to  bis  ofrn 
fa£b,  and  of  his  belief  to  the  fafi  of  others.  One  would, 
imagine,  as  to  the  defendant,  that  this  was  a  deicription  of 
ananfwer  inequity,  but  it  is  not:  the  oath  of  truth  was 
an  oath  taken  by  a  party  as  to  the  v^lue  of  a  thing,  to- 
which  no  other  proof  could  be  brought,  but  it  was  not  de^* 
cifive  like  that  to  which  the  other  party  referted,  and  agreed 
to  be  bound  by  it.  .  " 

What  is  faid  of  the  neceflary  oath  in  the  twelfth  book  i^ 
the  Panders,  feem  to  connect  much  nearer  with  the  point,' 
but  that  is  faid  by  AylifFe  and  Wood  to  mean  only  what  19' 
well  known  by  the  name  of  the  fupflttwy  oath,  pr  rather 
it  had  the  meaning  explained  in  the  next  page,  and  cer-'' 
tainly  was  unlike  our  perfonal  anfwers. 

The  C6de  faith,  Deteftibus,  lib.  4.  20.  7.^  ««  Nimis  grav# 
eft  quod  petitis  urgeri  partem  diverfam  ad  exhibitionem^' 
eorum,  per  quos  fibi  negotium '  prae^bet*  i^»^  intelUgitii 
^  quod  inUniiones  ve^ira  propria  iihitis  'afftr$  prob^ti$ius<i 
^^  non  adverfus  fe  ab  adverfarii  adduci,''-  however,  though 
this  feems  to  indicate  a  general  principle,!  yet  as  it  refers 
particularly  to  the  production  of  witneflbfr,'  I  cannot  argut 
from  It, 

Without  faying  that  perfonal  anfwers  were  unknown  to 
the  Romans,  (and  it  is  obfervable  that  Judge  Blackftone  onlyt 
fays,  they  were  borrowed  from  the  ecclefiaftical  courts); 
I  fhall  only  add,  that  I  have  not,  found  any  fp^ific  head 
upon  them,  and  therefore  have  not  introduced  them  iiilo 
the  text.  The'treatifes  on  the  pradicerof  equity  courts, 
which  compare  our  anfwers  to  the  Roman,  evidently  con% 
found  the  plea  of  the  general  iflue  with  a  perfonal.  anfwer, 
as,  in. commoh  parlance,  whatever  the  defendant  lays  may 
be  ealled  an  anfwer  to  the  plaintiff*.  There  is  no  titfeif 
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patd,  Md  it  might,  by  the  aid  of  circum* 
ikanC98,  amount  to  a  full  proof  like  a  judicial 
confeffion. 

It  is  turious  ta  obfcrve,  how  in  fpeaking  of 
confeffions,  the  civil  law  takes  the  lame  precau- 

• 

r^^njii  ia  (hf  coriius,  C.  L.  ^od  one  only  ie  int$rrogati$^ 
nHus^  nnd  tb4t  19  inapplicable.  ' 

.  ftrfoM\.2^9f^t^  I  imii^ini?  were  i^ot  known  till  f^JkUMs 
were  introduced,  and  that  was  by  the  Ciinoiufb)  and  not  * 
ifU  <he  t\m^  of  Gr^ery  tb^  Nimh  ^  fo  fay  the  CooBoo^n- 
t^feern  when  ^wnmenting  on  that  paflage  ^f  the  Clementine 
Cpnftit^tippNit  tnemioned  b^w^  There  was,  it  is  crue» 
^nHt£'ctry  pilth,  wfaich^ might  be  in^^fed  on  the  defendioit^ 
if  faf  denied  the  deJKt  for  in  the  Panded^s,  lib»  .12*  ffBc.  34. 
it  is  faid,  Ait  frator  .eum  a  quo  jusjurandum  ptiitur^  fituen^ 
^mtjurarf  f^gamy  but  this  w«3  ^  gfmral  oath  of  denial^  not 
% jJM^iW  fU^fwtr  to  pofitbo^  ^  interrogatories;  ^nd  be- 
M^t  Aki$  oaih  W9»  only  aihniniftered  by  the  praHor,  where 
(be  pUbttiff  U9l  having  proof,  oflSered  to  r^ft  on  the  4efen- 
dbnts^a  oa|h«  and  ilnight  be  avoUkd  by  the  defendant's  faying 
to  ifihe  plaintiff^  You  know  more  of  the  circumftances^— I 
mil  IctLvt  it  td  your  oath.   . 

It  is  true,  the  judge,  as  appears  from  11  Dig..  I.  2i, 
osiglht  iniisrrogatet  Uhicunque  juaUcem  ^fuitis  mo-uirit^  arque 
tpifftert  fieri  Jmemgatiomm  (Mn¥m  npn.  ffi^  but  this  was 
ifot^the  (^aefflomng  by  the  .fraity>  m4  perhs^  was  confined 
to  ftck  matters  as  had  been  the  fubje£tf  of  interrogatory 
oftbnn:':  ■  v.  .  ■     .•  -  .         f 

,'.Ttei^.f0em  ta  be  the  moft  dircft  authorities,  for  my 
epiflioit  :itii^  the  Cleaneo tine  ConftiUlUons*  lib*  5»  ^^X^ 
^-mAotami  figf|ificatione»  tit.  f  l,  cap;  t*  whei?e  it  i?  iaid» 
V  Pbfiiidnea.  jd  iicUiorem  expeditkHMm  litiwni  ipr<^pter 
^pMium  rnxBidmnti^  &  artioiloi  ad  .ckriortm  V^^ 
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tiotts  with  o«r  courts  of  equity^  tliat  the  lid'* 
ihiflion  of  one  hBt  ihall  aot  take  auray  die  necel^ 
fity  of  proving  a  di/iinB  faft  itififted  upon  by  the 
way  of  avoidance,    as  MAieatt  one  eonfefifes  that 

• 

he  killed  Titins  in  his  own  def€tt<$e»  Che  admHfiun 
of  ktiling  doth  not  take  away  (he  neceffity  of 
proving  that  it  was  in  felf-^Ie^ce.  &ut  if  it  be 
one  fa6ly  as  if  on  a  charge  of  receiving  1<KL  it  ii 
anfwered,  yes  I  did,  w4iich  you  owed  me;  the 
wboie  confeflkm  mud  be  taken  togeti^n  Sm 
Wood's  Civil  Law,  811^ 

Tt^itneffe^.  Much  tiMe  is  fpent  by  the  Ctfiiiana 
and  Canonifts  in  coitipariAg  the  authority  of 
written  and  oral  teftimony,  i.  e.  of  records  or 
deeds,  and  depofrtions  taken  down  from  oral 
teftimony. 

One  famous  Can6nift(39)  is  fueh  an  enemy 
to  parchment,  that  he  ridifculouiy  Utighs  alt  tho 
credit  paid  to  the  hide  of .  a  dead  {inimal,  while 
others,  confidering  die  fallibility  of  woFtnefles,  awl 
uncertainty  of  memory,  ptefbr  wrtttan  mrirfence  $ 

^  tionem  ufus  hngavuf  in  eaufi^  sdmifit.'*  And  in^  Heili^c* 
cius,  in  PandeAas,  pars  1.  42.  ^  Pojffmamtmm  litis  caiH 
^<  teftatio  expKcita  kfpeciaiis  ^^mgmfa  cafita  libeUi  in  Ibrp 
^  paffim  penetravit  ;^  whieh  qviotstioti^  though  it  mty  fteni 
to  contradiA  my  notion  of  the  litis  conteftatio,  pranes  his 
cpinioA,  that  ^ecad  'aa(w)sis  wcfc  o(»>  hitm  ^ste. 

(39)  The  Abbas  Pamomaitanu^,  a  very  celebrated  jrt* 
thor  in  former  times,  and  who  is  Mt  unnoticed  in  feme  of 
our  oM  reporters,  Ibr  inftance,  by  Bt^Johalkncs^  intha 
cafe  of  the  dean  and  chapter  of  Ferns, 

9  b4 
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and  Mafcanclus,  with  much  labpiuv  eif4^vours< 
by  a  diftid^ion  to  reconciile  the  parties.  See  Maf- 
eardus  de  PrdbationibiiSi  voL  L  queftio  6.a. 

The  firft  requifite  '^pon  producing  witneiTes  was 
tx>.baye  th^m  fworA ;  and  thjs;  \s  particularly  re- 
quired by  the  Code,  lib.  4-  tit*  SiO.  9-  Jurisjurandi 
Feligione  te/tes  C9g'h  pviu/qtieiaii  p^hihant  tii/livKh 
mumjimdu^m:pr(scepimus,, 
^  No  man  -CQuld  refufe  t<>  gi^^  hi$  tpftimony  after 
being  properly  cited,  whether  in  a  civil  or  criminal 
cafe ;  but  the  perfon  at  wbofe  reqneft  they  wer? 
fununoned  \?a&  obliged  tO)  allow  them  the  reafon- 
ablc  expences  of  their  journey,  \{  they  came  from 
diftant  parts;  and,  in  extraordipafry  cafes,  of  ill  nefe 
or.oldiage,  they  might  be.  ex?Maained  at  their  owa 
places  of  refidence  (40). 

But  though,  in  .general,  no  man  pould  refufe,  to 
giv?e  jteftimony,  &ve  ju  cfrta.it}  excepted  cafes  of 
lelationfhip,  yet  many  orders  .  qf  men  were  .  of 
coiirfe  excluded  from  giving^  teftimony  in  any. 
caufe  whatfoever.     *  *  Qqid^m  propter  reve^-entian^ 

- .  '(40)  '.Conftituti6  jubet  nofl  folum  in  criminalibus  judiciis, 
M  «tiam  in  pecumarii^  unumqu^mque  cogi  teftimoniuo) 
perhibere  de  his  {\ux  nov\t  cum  facratpenti  praeft^tione^  vel 
JQrare  fc  nihil  CQinpertuni;  h;^bj5rc.r-r-«-  Cpde  4.  tit  20.  de 
t^ibus,  1.  16.  :        (.<  i     • 

Teftes non temereeVocandi fimt per.longum her,  ic multa 
s^qs  milites,  eyocandi  a  fjgnis  vel  qiuneribus,  perhibendi 
fgiUtnohji  caufa.— Dig.  lib.  22.  tit,  5. 

t  'Chiix{ibii9.»utA0|  tefti)>HS.£iAe.dain)p(^  4^  ifnpendio  fuoj  &^ 
Code  4.  20.  1 6. 

4    V.    4 
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*  ^  perfonsiniiu,  quidam  propter  lubricum  confilii,. 
V  alii  vero  propter  nqtam  &.infamiam  vita  fu» 
i'  npu  admittendi  funt  ad  teftimouii  fidem,"  fay  the 
Pandefts,  22,  ^.  J,  5.— to  whicU  muft  be  added 
t|iq  ground  of  iatereii,,  while  others  were  cxcufcd 
for  multifarious  reafon3  froia  attending  in  court  at 
le^ft. 

The  reveixntia  pcrfonarum  feems  to  have  excufed, 
ibrpe  perfons  of  the  higheft  orders  from  being  £um- 
^noped  into  a  court  of  juftice,  fgr  inftance  bifhops 
(41)  ;  and  this  phrafe  alfo  fometimes  refpeds  the 
perfons  concerned-in  the  trial :  thus  the  freedman 
cpuld  not  be.  a  witnefs  againft  his  former  mafter, 
or  that  mailer's  wife,  from  the  refpeft  due  by  him 
to  tljeir  perfons. 

Under  this  head, may  perhaps,  with  propriety, 
be  placed  the  exculktion.  of  perfons  on. account  of 
relationfhip,  which  was  carried  to  a  very  extra*- 


- 1 


(41}  Nec.honpre  nee  If  gibus' ^Ucopus  ad  teftimottium 
dicendum  flagitetur,  item  dicit  Theodoiius,  epifcopum  ad 
t^ftimonium  dicendum  admitti  non  decet,  nam  &  pcrfona 
oneratur,  &  dignitas  facerdotts  exempta  confundltur.  Sed 
Judex  mittat  ad  eos  quofdam  de  fuis  miniftris,  ut  propofitis 
facrofandis  evangel!  is,  fecundum  quod  dccet  facerdotis, 
dicant  ea  qux  noverint,  non  autem  juroit-— Code,  lib.  i. 
tit.  3, 17. 

So  by  the  canon  law,  the  gofpels  were  fet  before  the 
bilhpp  propoJitOy  but  he  need  not  kifs  the  book. 

Yet,  in  general,  magiftrates  might  be  forced  to  give  tefti- 
mony,  and  even  the  praetor,. in  a  caufe  of  adultery,  which 
di^^^  the  peculiar  indignation  at  that  ofieiice* 

■'-•''■■•■  I 
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ordinary  and  abfurd  degree,  as  may  be  ieeti  in 
the  note  (42),  and  in  one  tnftance,  as  to  parent 
and  child,  amounted  to  abfolate  exclufion ;  and 
the  right  of  the  client  to  prevent  his  kdvocate  or 
pi-oftor  from  revealing  the  fecrets  officially  entruiited 
to  him,  may  be  clgiTedvUnder  the  fame  head. 

The  lubrkum  confilii,  or  want  of  difcretion^  ex- 
cluded iniknts  and  thofe  under  age  of  puberty,  nn- 
lefs  they  were  pubertati  preximi ;  and  in  criminal 
cafes,  no  perfon  under  twenty  ye^ws  of  age  was 
admitted  lo  give  teftrmony.  I  ifeed  not  fay  that 
idiocy  or  infanity  was  even  a  ftronger  objeftion. 
Some  have  doubted,  though  without  caufe,  whe- 
ther women  could  be  witneffes  in  any  court  (43), 
on  account  of  the  weaknefs  of  the  fex.  It  i^ 
impoffible  that  the  wifdom  of  Rome  ihould  have 
put  fuch  an  abfurd  affront  on  their  underfland- 


mgs. 


The  nota  related  to  perfons  in  mncuUSy  the  wi- 
famia  vita  to  all  perfons  rendered  infamous  hy 

(42)  **^  Nee  cogenduiri  aliquem  teftimonliim  dicere  ad- 
**  verfus  foceruni,  gencrum,  vitricum,  privignum,  lbbrmum> 
**  fobrinam,  fobrinp  natum,  eofve  qui  priore  gradu  funt."-7- 
See  Heinecclus  in  Pandeftas,  vol.  1.  p.  453. 

"  Parentes  &  liberi  invicem  adverfus  fe  nee  volcntes  ad 
"  -teftiraonium  admittendi  funt.'*— Cocje  4.  20.  6, 

(43)  With  refpe<Jl  to  wills,  fays  Dr.  Ts^ylor,  th^ir  t^ftlr 
mony  was  not  admitted,  becaufe  the  fex  was  exclij4ed  from 
thofe  folemnjties  with  which  wills  were' made— *-but  where 
tlieir  teftimony  was  a  njatter  pf  evjdencej  there  feems  op 
good  reafon.fgrrejeiSIng  it.— ^Sec  Effis*s Sanomaryj  p,  120* 
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* 

tlietf  crimes  and  fHiniihinents ;  to  iiromen  of  itbasi- 
doned  charader ;  to  infidels,  apoftates,  and  here* 
tics ;  and  even  the  (lave  and  the  beggar,  though 
not  branded  with  infamy,  were  from  the  vilenefr 
of  their  condition  incompetent,  while  any  other 
evidence  could  be  had  (44). 

ITie  obje6tion  of  intereft  excluded  not  only  near 
Klations,  but  even  intimate  friends  or  mortal  ene- 
mies (45),  or  any  perfon  who  had  before  givea 
teftimony  againft  the  party  (46).  A  fortiori,  the 
common  objedions  of  intereft,  rendered  a  witneft 
iiurompetent. 

Perfons  excufcd  from  attending  in  court,  and 
who  had  the  privilege  of  beii]g  examined  at  home, 
or  where  they  refided  at  the  time,  were  very  old 
.  men,  ibldiers  on  fervice,  public  minifiers  or  ma^ 
gifirates  abroad  on  the  fervice  of  their  country, 
and  other  perfons  whofe  attendance  was  rendered 

(44)  ^^  cannot  read  without  horror  fuch  pai&g^s  .as  the 
following :  ^^  Si  ea  rei  conditio  fit,  ubi  harenarium  tefteis 
^'  perbnam  admittere  cogimur,  fine  tormentis  teftimonio 
"cjuscredendumnon  eft.",— Pandcils,  lib.  22.  5.  21. — and 
again»  "  Tormentis  fubjiciendi  ii  plebei  fint." — ^Code,  lib.  4* 

20.  15, 

(45)  See  Code  de  teftibus,  lib.  i;.  Wood  quotes  to  tbi^^ 
D.  22.  5.  3^  but  there  is  no  fuch  authority  there. 

(46)  This  extravagant  pofition  is  found  in  the  Pande(9^ 
lib.  22.  5.  23.  "  Produci  teftis  is  non  potcft^  qui  ante  ia 
**  eum  r/fum  teftimonium  .dixit."  Heineccius  reafonabjj^ 
thinks  that  the  reading  ihould  be  in  earn  rnHf  to  the  faai« 
matter. 
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impra^icable  by  foreign  imprifonment,  or  other 
fituation.  , 

Having  thus  enumerated  the  perfons  excluded 
or  excufed  from  giving  teftimony.  I  proceed  to. 
eftimate  the  weight  to  be  given  to^the  evidence  of 
thofe  who  were  legally  admitted:  this  depended 
ef  courfe  on  their  number,  their  integrity,  thtir 
(kill,  the  confiftency  of  the  circumftances,  and 
the  contrariety  of  evidence. 

The  number  of  witneffes  M'as  to  be  moderated 
and  regulated  by  the  good  fenfe  and  prudence  of 
the  judge ;  but  it  was  the  Aveil  known  rule  of  the. 
^ivil  law,  that  at  lead  two  were  required  (47). 

The  confiderations  refpefting  the  integrity  of 
tjie  witueflies,  the  regard  to  be  had  to  the  confiftency 
of  circumftances,  or  negotii  qualita^^  and  the  rules 
for  balancing  oppofite  teftimonies,  are  tlilated  upon 
iti  the  twentv-fecond  book  of  the  Pandefts,  iox. 


(47)  "  Judices  moderentur  &  eUtn  folum  numerum  tef- 
tium  quein  neceffarium  effe  putaverint  evocari  patiantur,* 
**  ne  efFraenata  poteftate  ad  vexandos  homines,  fuperflua  mul-^ 
"  titudo  teftium  protrahatur." — Pandefts,  lib.  22.  tit.  5.  i. 
**  Ubi  numcrus  teftium  non  adicitur,  etiam  duo  fufEciunt, 
"  plurium  enim  elocutio,  duorum  numero  contenta  eft;" — ^ 
Ibid.  12. 


(C 


"  Sanximus,  ut  unius  teftimonium  nemo  judicum  in 
•*  quacunque  caufa  facile  patiatur  admitti,  et  nunc  man}- 
"  fefte  fancimus,  ut  unius  omnino  teflis  refponfio  non  au- 
"  diatur  etiamfi  prseclarae  curise  hohore  praefulgeat."— ^ 
Code  4.  20.  8. 
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which  I  muft  refer  the  reader  to  the  note  below,  ■ 
(48). 

After  the  qualifications  of  witnefles,  and  the 
weight  of  their  teflimony,  our  next  confideration 
is  the  manner  in  which  they  were  exan^ined.  Com- 
mon opinion  has  always  made  this  to  be  in  fecret, 
by  depofitions  taken  down  in  writing  by  an  ex- 
aminer, like  the  mode  in  our  ecclefiaftical  and 

(48)  "  In  teftimoniis  dignitas,  fides,  mores,  gravitas  cx- 
"  aminanda  eft,"  D.  22.  5.  2.  "  Teftiuni  fides  diligcntu'r 
^  examinanda  ideoque  in  perfona  eorum  exploranda  erunt 
^  in  primis  conditio  cujufque,  utfum  quis  decurio,  an  pie- 
^  beius  fit  et  an  honeftae  inculpatae  vitae,  an  vero  notatus 
'*  quis  et  reprehenfibilis,  an  locuples  vel  egens,  ut  lucrt 
'*  caufa  quid  facile  admittat  vel  an  inimicus  ei  pro  quo  tefti- 
**  monium." — D.  5.  3. 

^^  Si  teftes  omnes  ejufdem  honeftatis  et  exeftimationis 
**  fint,  et  negotil  qualitas  et  judicis  motus  cum  his  concurrit, 
^^  fequenda  funt  omnia  teftimonia ;  fi  vero  ex  his  quidam 
«<  eorum  aliud  dixerint,  in  imparl  numero,  credendum  eft 
*^  id  quod  naturse  negotil  convenit,  et  quod  inimicitiGe  aut 
**  gratiae  fiifpicione  caret,  confirmabitque  judex  motum  animi 
**  fui  ex  argumentis  et  teftimoniis  et  quae  rei  aptiora  et  vero 
**  proximiora  efle  comperuit  5  non  enim  ad  multitudineni 
**  refpicere  oportet,  fed  ad  finceram  teftimoniorum  fidem,  & 
*'  teftimonia  quibus  potius  lux  veritatis  adfiftit."— Pandedls 
22.  5.  21. 

"  Qui  falfo  vel  varie  teftimonia  dixerunt  vel  utriquQ  patti 
"  prodiderunt,  a  judicibus  competenter  puniuptur."  ibid.  5. 
i6.  <^  Qui  falfa  in  teftimoniis  protulerit,  priroum  quidem 
<«  de  perjurio,  deinde  dc  falfi  crimine  convenltur/'-rCode  4. 
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equity  courts ;  jet  there  h  the  ftrongeft  reafon  to 
fuppofe  that  this  was  not  the  principle  or  pra^ice 
•f  the  civil  laur  until  the  lateft  periods  of  Rome, 
and  the  diftorting  comments  of  the  canoniii^ 
fliew  how  much  they  were  puzzled  to  terture  ex- 
"preffions  the  mod  fimple  to  their  oppreffive  put^ 
pofcs  (49> 

(49)  That  in  the  time  of  Qutntilian,  witnefies  were  ex* 

amined  viva  voce  in  open  court,  muft  be  apparent  to  every 

reader.     All  that  be  lays  about  their  crofs  examination 

would  be  nonfenfe  upon  any  other  fuppofition.     I  (hould 

fuppofe,  from  the  words  of  Adrian  in  the  Pandedlsy  lib.  22* 

tit.  5.  3.  that  the  (ame  was  the  pra£kice  in  his  time,  where 

he  fa}rs,  ^^  Teftimoniis  apud  me  locus  non  eft — teftibus  non 

*'  teftimoniis  efle  credendum — ipfos  teftes  intcrrogarefoleo/* 

But  this  commentators  interpret  to  meap  only  that  the  de^ 

pofltions  were  not  to  be  taken  at  a  diftance,  bu^the  wit* 

nefles  brought  up  to  the  judge,  to  be  by  him  ftill  fecretly 

examined.     In  like  manner  they  conftrue  the  words  of  the 

Novels,  90.  chapter  the  laft,  which  (ays,  "  Teftium  pro- 

*'  duftio  non  nifi  praefente  fiat  adverfario,*'  to  mean  only, 

that  the  parties  muft  be  prefent  at  the  produSfion  of  the  wit« 

nefles,  not  at  their  examination.     But  Heineccius^  feems  to 

me  to  be  of  opinion  that  thefe  are  ail  forced  conftruftions, 

when  he  fays,  Hodie  tamen  partes  quidem  praefentes  funt 

teftibus  jurantibus,  fed  ubi  examen  inftituitur  fecedere  ju- 

bentur.    Qui  error  pragmaticorum  partim  ex  male  inteU 

leAo  textu,  lib.  14.  Code,  tit. .  partim  en  prava  verfione 

Novell,  80v    Cap.    ulti   ubi    Verba^     Kai  axev^Mi  tin  fjM^^ut 

Vertunt  ut  vi^^nt  jurare  teftesj  partim  ex  canonico  jure 
fiatus  vid^ur.  See  Hein.  on  22.  lib.  Pand.  tit.  5.  fee.  132. 
And  again  in  his  Antiq.  llb«  4.  %\t.  ij.  fee.  16.  Audieban- 
tur  teftes  non  remoti$  partib^s  ceu  hodie  fieri  folet  ex  naila 
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The  witnefics  might  be  prodiiced  fnd  examined 
three  times ;  but  their  produ^on  a  fourth  ttmo 
was  not  allowed  unlets  upon  very  peculiar  circunv^ 
fiances  and  occafidnS)  for  after  three  examinatioiu 
publicatloti  followed  (50). 

Public  written  infiruwitnt9.^-%\ic\x  were  the 
puUic  ^6tA  perfe&ed  by  magiftrates — the  cenfors 
tables-^the  public  accounts — the  archives  of  tlie 
ftate-^itftruments  attefted  by  public  notaries.—^ 
In  fliort,  whatever  refted  upon  public  faith  and 
authority,  and  fuch  documents  were  deemed  fu::' 
perior  to  any  living  witnefs  (51). 

Oaths. — Oaths  were  voluntary ^  ntt^ary^   and 

Judicial-'^the  firft  require  no  explanation ;  the  fi> 

cond  were  impofcd  by  the  judge  upon  one  party 

at  the  requeft  of  the  other,  the  latter  agreeing  to 

intellefbi  Zenonis  conftitutione,  lib.  14.  Codicis  de  teftibus* 
Where  fetretariumj  meaning  a  courts  Was  miftaken  for  a 
fecret  place.  And  again,  ia  the  fame  place,  Heinecciuft. 
fays,  *^  Romani  producentem  teftes  femper  adefle  patieban* 
**  tur  ut  COS  interrogar^t,  qua  in  interrogatione  prascipue 
<«  elucebat  oratorum  folertia.''  But  how  will  Heineccius 
get  over  fiich  expreffions  as  thefe  ?  ^^  Si  teftes  producens 
<*  editionem  nondum  acceperit,  i)eque  teftationes,  perlegerit:** 
Novels,  90.  cap.  4* 

(so)  See  Novels,  90.  whofe  title  is,  "  Ut  cognitis  teftU 
^^  moniis,  quartae  produdlioni  teftium  locus  non  At  ^''  from 
hence  our  three  probatory  terms — poffibly  our  thre^  alle- 
gations. 

V  {$1):  Cenfuft  k  monumeata  publica^  pottora  teitibos  efie 
fenatus  cenfuit.— -Pandeds  2^.  3*  10. 
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be  determined  by  it;  i.  e.'  the  plamtiff  or  defen- 
dant laid,  I  will  give  up  the  point  if  my  opponent 
will  fwear  to  his  caufe  of  adiion:  but  this, -as  I 
have  obfervetl,  is  evidently  and  totally  unlike  a 
fpccial  perlbnal  anfwer.  Judicial  oaths  were  im* 
pofed  by  the  judge  of  his  own  mere  motion^  The 
laft  comprehended  the  fuppletory  (5fi),  adminif* 
tered  to  him  who  had  made  but  half  proof,  and 
tht  purgatory  to  him  againll  whom  prefumptions 
atid  circumftances  militated.  The  oath  ad  litem 
niuft  be  added,  when  there  was  no  queflion  about 
a  caufe  of  a6lion,  but  only  about  the  value  of  the 
thing  fought,  which  if  it  had  been  loft  through 
the  fault  of  the  defendant,  was  eftimated  at  its 
real  value  by  the  oath  of  truth ;  if  by  his  frauds 
at  more  than  its  real  value,  by  the  oath  adfec^ 
tionis. 

Prefumption. — ^We  are  fomewhat  ftartled  at  fee- 
ing prcfumption  ranged  among  full  proofs;  but 
this  could  be  meant  only  of  fuch  forcible  prefump- 

(S%)  I  muft  obfervc,  that  Burn  and  others  ftile  thcfe 
difFerently,  calling  the  fuppletory  the  necejfary  oath;  and 
what  I  with  Heineccius  have  called  the  necejfary^  they  ftile 
the  voluntary  or  decifwe  eath.  Both  of  thefe  were  taken  by 
the  plaintiff,  and  were  fubdivifions  of  the  jusjurandum  in 
litem.  See  Heineccius  in  Pandeftas,  pars  3.  fee.  49.  ,  Yet 
this  oath  of  truth  has  been  ftrangely  defined  in  modern  times 
to  mean  quite  a  different  thing,  probably  to  juftify  the  dcf- 
mand  of  perfonal  anfwers.  Thus  Oughton  defines  ii, 
^'  Quod  fubeunt  teftes  dci  vere  refpondcndo  dc  poiitiombas.". 
Tit.  no.  in  a  note. 
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tioM  as  admitted  no  proof  to  the  contrarf  (SS)  : ' 
fuch  were  calfed  prefumptioncs  juris  Sg  de  jure. 
Where  it  admitted  of  contrary  proof,  and  was^ 
drawn  from  circumfhinces  not  neceffarilyy  tut  only 
njmlly  attending  the  ikd,  if  it  was  induced  by*tlie 
law  always  prefuming  it;  as  for  inflance,  that  every, 
man  was  innocent  till  the  contrary  was  proy«d,? 
it  was  called  fimply  pra^umptio  juris ;   if  it  na- 
turally originated  in  the  inind  of  the  judge,  it  war 
called  prcefumptio  hominis :  for  example,  the  judgdi 
muft  prefume  that  every  father  would  have  an 
aifedlion  for  his  child,   and  "dee  K)erfa^  that  the 
prefumption  was  agatnll  a  charge  of  parricide  un- 
til proved.  ^ 
Half  proof. — ^Though  a  fingle  witnefs  made  but^ 
an  half  proof,  yet  there  were  exceptbns  to  this  ge- 
neral rule,  as  if  in  caies  of  great  difficulty  no.o^ier 
evidence  could  poifibly  be  had,  or  in  unimportant 
caufes,  or  where  the  witnefs.  was  of  very  extra- 
ordinary rank  or  character  (54)  :  and,  on  the  other  * 
hand,  fometimes  a  private  ^vriting  was  no  evidence 

(53)  Sach  Sir  Wm.  Blackftone,  who  here  has  copfed  from, 
the  civil  .law,  calls  violent  prefumpitions,  Cpmin*  vol.  Ill* 
ch.  23,  p.  371,  though  he  is  correded  hj  Dr.  Chriftian, 
ivho  holds  that  proof  may  be  admitted  to  repel  all  prefump* 
tions  v^hatfoever.  See  his  note  ibid.  ^  See  much  illuftration 
of  our  doctrine  of  prefumptions^  Cowjper's  Reports,  pages 
102.  no.  and  Fonblanque,  vol.  I.  p.  3r9. 

In  a  late  cafe  in  Ireland  between  tbe.vicar  and  p^iibt^mert 
cf  St.  Andrew's,  Dublin,  this  do^me  wa&^  fully  gone  ifkXxh , 

(54}  Mafcardus  de  {itpbfltiboUmSi  lib.  1.  ({ustf^^iy 
VOL.  XI.  C  C 
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at  alU  «s  f6r  inftaocc^  on  behalf  of  the  writar  or 
ptfty  hknfelf^  unlds  produced  by  his  adveyfarj ; 
tfioagh  now,  feys  Hemeccius^  in  Germany,  a 
nerchaat's  books  of  accoui^  rigfatly  and  duly 
kept,  authenticated  and  producedi  ihall  entitle 
htm  to  have  the  fuppletory  oaAh  adminiftered  ta 
llini  (SS) :  and  in  general,  where  half  proof  h^ 
been  made,  the  fuppletory  oath,  or  oath  of  the 
party,  is  to  be  fuperadded  ta  make  full  proof, 

The  defendant,  if  he  had  cauie  during  all  thefe 
"proceedingSy  nai^t  have  rcc^miemd  the  plaintiff, 
h.e;  filed  hia  ciofs  bill  or  libel  again&  him,  and 
then  both  fuits  would  have  gone  on  pari  pa fu:  if- 
he  hadnnov  fnch  ground,  or  had  negle^d  it,  his^ 
only^  femedifis*  afber  fentence  were  refiitutionem  in 
mtsgrmn  faire{S7\  ^Borem  calumnite  pojiulare, 
fiakcm\Jkl/baui  rcpkhm^ktrum  poJiiUare^  vel  deni- 
qm  igacnpomm  appellatitmem. 

.       4'      •  '  ■ 

^  ($5)  Ibxttecciuft  In  PsuulttdihLS,  fitn,  4.  fee.  134. 

(56)  The  cafe  of  Williams  v.  Lady  Bridget  Ofbornc  is 
wiiirerMlf-  known.  See  Suange^  So*  Burn's  Ectlefiaftical 
Eaw^  vol.  HI.  p.  9.0*  I  hare  known  within  my  own  prac- 
tice the  fiippletory  oath  demanded  hy  a  hufband^  wha  could 
proA!zce  no  other  proof  of  the  marriage  but  his  wife's 
fetters. 

(57)  J  hare  definedthe  ^integrum  rej^tutio  too  narrowly 
ch.  20.  Vol*  u  It  is  dius  defcribed  in  the  fourth  book  of  the 
]ftmde£bi  title  the  fir&-i^<^  Siib  hoctitolagtgctor  honunibus 
«  vif  fiipfi*,  vcl  ch-cumfcripris^  fnkvcnit,  five  mctuj  five 
^^  callidiiatt, ftvil »lat^»6ve abfemfaj^ Sviftetcorc^*'; 
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Appeah.-^MekTymg  a  itiore  full  conGSttt^ioti 
of  appeals  for  another  place  (58),    I  Ihs^U  otiljr 
take  notice  beie,    that  appeals  lay  in  all' cafes^* 
criminal  as  well  as  civil  {59)y — that  an  appeal  in-^ 
terpofed  by  one,  operated  for  all  his  fellow-acnfed 
— that  no  appeal  ky  from  an  ihtcrlocutwy,  tux** 
tefs  it  had  the  force  of  a  definitive  fentence,  •  bf 
.induced  a  detninum  irreparabile'{60) — ^that  ajJpeafi? 
Were  to  be  carried  not  perjalhcth^  but  gradathftj' 
to  the   next   fuperior  judge  (61) — that^iappealS'' 
might  be  interpofed  viva  voce,    of  in  VWftdg^ 
and  apoftles  or  letters  difmlflcJry  were  to'  T>6^  cle* 
tnanded  within  thirty  days— that  nothing  wai  'i(y 
be  attempted  by  the  judge  bek)^  ^eftdttr^  £hc? 
appeal,-^he  muft  tranfmit  aM  docfiments  And  tife-^ 
eeffary  papers**— that  the  judge  ad  quern  was'^li^tbifi^ 
to  great  penalties  if  he  rfid  not  r^ceive^tfiie'ajj^il^ 
•^-^-and  that  the  appeal  nmft  have  been  InttS^dtedf^ 
within  four  days  after  Ifcttteiice,  a^d  jftbfccutc^ 
and  finiQied  within  a  yesu-,  wKieh  wa§  caHed  j>W*' 
mumfatale ;  but  fometimes  a  fecond  year,  caHed' 

(58")  SeethePnaicebf  ftttGanonLaw.    .  -^^ 

(59)  So  fays  Heineccius^-Wood  fays,  only  in  fofiii  crir 
iBiMl)  but  the  words  of  thW  c6de,  7.  6%.  i4/«Rd^'2^/  ^e 
general,  ejtcept:  the  caufe"  was  tried  before  cettain  f^^^ 
offleer^  as  tht  Comes  OritotS^  or  PrefeAtis  Augtiftalis. 

(60)  Hehce  the  fame  rule  ih  the  admiraUy,  whicH  fa ' 
peculiarly  governed  by  the'civil  law }  o(herw!^1ii  th^  co\vts 
tcclefiaftical. 

(61)  We  (hall  fee  prefently  how  aad^  1?^^^  Wm: 
law  departed  from  this  rule. 
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fecundum  fatalc^  was  allowed;  this  was  called, 
Urminus Juris :  but  generally  a  iliorter  time  wa» 
appointed  by  the  judge  for  profecuting  the  appeal^ 
which  was  called^  terminus  homints. 

From  the  fupreme  power  of  the  prince,  no  ap- 
peal lay,  but  he  might  be  prayed  to  review  his 
ie^tence.  Sometimes  the  judge  below,  unwilling 
to  take  upon  himfdf  the  weight  of  a  critical 
caufe,  refeiTed  it  to  a  fuperior  tribunal,  which 
was  called  relatio. 

JPrccffidings  in  criminal  cafes.  We  have  hitherto 
laid  nothing  of  arre%,  becaufei  as  we  have  ob- 
fervid  ^bove^  after  the  cruel  method  of  dragging 
the  debtor  pbtfirfcf  coUa  was  relinquiihed  in  all 
civil  caiies^  therfi  w^  no  procefs  but  fummons  and ' 
diibefs  infinite  (62) ;  but  in  criminal,  we  have. 
ip  the.  Code,  9th  book,[  .large  titles,  de  e^vhibendi^. 
^ /tranfyuttendis  reis — da  cuftodia  reorum^  et  de 
frivatis  carceriius  inkibendiSi  which  fhew  the 
natural  and  ne<:;e^ary  ..diiferencQ  in  fuch  proceed- 
ings*  .       '« 

Public  'judgments  difiered  from  ej^traordinary, 
as  the  latter  wereanftitutaA  for  crimes  not  coming 


.  (62}  Here  by  the  civil^  as  well  as  by  ojur  comoioa  Uw, 
tbe  pcocefs  ended  in  cafe  pf^  ifijm'ies  without  force.  Black* 
ftone's  Comm.  book  3.  ch.  »9«  p.  281.  Perhaps  in /i^Oons 
ex  dgJs^s  there  might  have  been  arrefts,  but  I  am  uacer* 
tain ;  the  following  quotation  bears  that  appearance. 

The  law  PatiUa  Papiria  decreed  that  no  one^  <<  niji  qui 
^^  MMgm  miruifit  donee  paenam  lueret  in  compedibus  ai^t  in: 
*•  nervo'tencretur.**'    See  Heinec.  2  Antiq-  p.  151. 
ifwa  is  any  maleficium  or  ffccatum. 


".L      , 


liftp.  Vin.]  THE  AD\llRALTY,  &c.        389 

xincler  any  ordinary  fpecific  denomination,  and 
therefore  prefented  before  the  general  aflemblies 
of  the  people,  by  a  mode  rcfembling  impeach* 
iMcnts. 

We  feave  obferved  that  criminal  modes  of  trial 
ivere  of  three  kinds ;  for  inqui/ition  (63)  and  dc* 
fiunciatioji,  however,  we  muft  look  chiefly  to  the 
canon  law  ;  the  civil  law,  though  acquainted 
with  thefe  modes  of  proceeding,  faying  little  of 
them  in  detail ;  but  on  accufations  it  is  more  par- 
ticular. 

The  right  of  acculing,  and  the  form  of  indi6l- 
ments,  are  difcuffed  in  one  title  in  the  Code, 
and  one  in  the  Pandefts  (64).  The  perfons  for* 
bidden  to  be  profecutors  in  their  own  names,  M'erc 
women  and  minors  (except  in  treafon,  facrilege, 
or  murder  of  their  relations)  perfons  of  infamous 
charaSer,  freedmen  againft  their  patrons,  (laves, 
except  for  the  murder  of  their  mafters ;  the  ac- 

{63)  As  to  inqutiitions,  confult  Dig.  x.  18.  13.  Among 
other  inquifitions,  thofe  into  the  condu£l  of  viceroys,  go- 
vernors, and  magiftrates,  leaving  their  offices,  who  were 
obliged  to  ftay  in  the  province  fifty  days  after  the  refigna* 
tion  of  office^  are  remarkable.  C.  i.  49.  !•  fk^to  denun- 
ciations or  o^Sici^l  informations,  given  in  to  magiftrates  and 
prefidents  of  provinces.     See  C.  9.  2.  7. 

(64}  Dt  acGufationibus  &  infc^iptionibus.  Dig.  48.  2. 
Code  9.  2.  Lord  Kaims  &ith,  that  the  oath  of  calumny 
not  b^ing  fufficient  to  reftrain  felfe  acca&rs,  they  were 
obliged  to  indoife  their  names  on  the  bill  of  indidlkuait^ 
thence  called  4rfcriftU^  and  fo  became  liable  to  a  lex  ta- 
lionis. 

C  c  3 
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^ufed  tberefQr^  might  obje6l  to  the  capaciryr  of 
the  accufer,  and  if  be  had  ground^  might  prefer 
an  antecategoria  or  cro&  indi&ment.  The  in* 
fcription  or  indiclment  required  a  particular  and 
accurate  defcFiptioo  of  the  crimey  the  perfon,  the 
place,  and  the  time ;  and  it  was  to  be  fubfcribed 
hy  the  aocufer,  that  he  might  be  duly  puni/hed 
for  a  falfe  accufation. 

The  prollecution  began  by  in  jus  vocatione^  as 
did  a  civil  fuit^  but  here  the  power  of  aftually 
arrefting  the  party  continued  to  be  the  law  at  ^U 
times  (65),  The  next  ftep  was  afking  leave  from 
the  court  to  bring  the  charge  potnen  (lefevre.  The 
party  appearing  on  the  appointed  day,  the  ac- 
^ufer  preferred  his  indiftni^nt  fiibfcribed  with  hi^ 
own  jQame,*^The  coqrt  then  appointed  a  day  for 
the  triali  ufualiyat  the  interval  of  thirty  days, 
The  accufed  theft  changed  his  drefs  and  fought 
for  patrons,  aud  if  on  the  day  appointed  he  did 
not  apppar,  he  was  exiled.  The  trial  fometimes 
Jailed  feveral  days,    one  day  being  ofteii  given 

• 

(65)  Humanity  will  be  pleafed  with  the  following  prifoi^ 
regulations.  Statim  debet  quseftio  fieri,  ut  noxtus  puniaturi 
innocens  abfoivatur  i  reum  non  per  ferreas  n^anicas  5t  hse-* 
rentes  oflibus  mitti  oportet,  fed  prolixiores  catenas  f}  crimit 
nis  qualitas  catena?  poftulaverit,  ut  cruciatiq  dcfitj  Nee 
vero  fedis  intimae  tenebras  p^tt  dcbebft,  fed  ufurpata  luc^ 
tiegetari,  et  obi  non  geminayerit  citftodiap,  in  veftibiilis 
careerum  ic  iahibribus  locis  recipi :  ac  reverente  iterum  die» 
afl  prUnum  foils  brtum  ilHoo  ad  publictim  lumen  educi,  n^ 
pdents  carceris  ^rfxHKtur.     9  Codei    lit*.  4.    i/#  ci(^^4f 
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to  the  accufer  to  produce  his  proofb,  another  to 
fpeak  to  evidence,  and  then  the  accufed  had  iiill 
an  interval  of  iev^eral  dayis  to  prepare  for  his  de- 
fence. His  defence  beings  gone  through,  tables 
of  wax  were  given  to  the  judices,  who  \^<rate  ou 
them  A,  i.  «.  akfolw — C,  i.  c,  cmidemnOj  or, 
N.  L.  L  e-  non  liquet — the  majority  prevailed, 
and  then  the  praetor,  or  his  fubHitute,  pronounced 
fen  ten  ce. 

The  venerability  of  the  magillrates  irho  thus 
•pronounce  fentence,  ^a«  guarded  by  their  cha- 
rader,  and  by  their  oaths,  though  the  latter,  ih 
procefs  of  time,  were  fadly  perverted  (S^). 

The  comparifon  of  the  praetor  in  the  RoraaQ 
tribunal  to  the  modern  chancellor,  is  in  many  re- 
fpe6ts  fair,  but  the  latter  naanehas  rifen  to  eminence 
unly  lince  the  eKtin£tioa  of  the  Roman  empire, 
Chancellor  at  Rpoie  was  .the  title  of  a  very  inr 
fcrio.r  officer  (67).. 

i(66)  OriginaUy  they  fwore  that  th^  would  judge  cum 
ireritate  &  legum  obfervatioae.  Code  3.  t.  14.  but  latterly 
fe  faduros.fecundum  id  quod  fuerit  juAius  &  melius,  tte 
latter  word  left  infinite  latitude,  ibid,  in  auth.  The  la^ 
in  Nov.  124.. that  the  litigants  ihould  give  nothmg  to  tte 
judges,  means  to  the  judices  or  jury,  who  however  chumfd 
(as  our  juries  do)  a  fmall  payment  for  their  trouble,  called 
fportula^  though  they  do  not  feem  to  have  imitated  our  cu^ 
jtom  of  giy^  it  in  charity. 

;(67)  Cancellarius  was  a  doarrkttptr  in  the  Eo^erof's 
f  alace.  This  word«  fo  humble  i»  its  wgiii^  haS|  Iqr  a 
fingular  fbrtune,  t)S^  into  the  titk  of  the  &ft  fftst  ttEiic 
of  ftate  in  the  monarctiies  of  Europe,  fays  GKbbon,  vol.  U 
P*  ZSh  in  a  note. 
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1  am  forry  that  it  is  impoffible,  from  want  of 
fpace,  to  give  here  a  detailed  account  of  the' 
ranks  of  advocates,  and  regulations  (68)  refped- 
ing  them  and  pro£iors  in'  the  Roman  courts. 
The  lawyer  who  would  take  the  trouble  to  perufe 
the  fecond  book  of  the  Code,  from  the  fixth  to 
the  thirteenth  titles  inclufive,  which  are  upon  this 
ifubjeft,  would  certainly  derive  much  amufement 
therefrom ;  his  curiofity  would  be  gratified  with 
.the  various  ranks*  and  arrangements,  his  pride 
would  be  flattered  MJth  the  honourable  diftinc^ 
tjons  beftowed  upon  them  (&9),  and  his  judgu)ent 

(68)  Some  of  them,  however,  I  cannot  refrain  frorn 
copying,  which  may  be  found  in  the  fixth  title  of  the  fourth 
book  of  the  Code.  Ante  omnia  autem  univerii  advocati  ita 
pracbeant  patroci'aia  jurgantibus,  ut  non  ultra  quam  litium 
pofcit  utilitas,  in  licentiam  conviciandi,  &  maledicendi  te- 
meritatem  prorumpant,  nam  fi  quis  adeo  procax  fuerit,  ut 
non  ratlone  fed  probris^  putet  effe  certapdum,  opinionis  fua; 
imminutionem  patietur. 

:-  Nullum  cum  litigatorjB  contraflum  ineat  advocatus.  Ne- 
mo ex  induftria  protrahat  jurgium.  Quifquis  vult  effe  cau- 
ildicus,  non  idemfn  eodem  negotio  fit  advocatus  &(.  jude}^. 
fi  fub  fpecie  honorarii,  quod  advocato  ufque  ad  certym  mo- 
dum  deberi  potuiffet,  fi  qui  advocatorum  exiftimationi  fu^p 
immeofa  &  illicita  compendia  praetuliffe  fub  nomine  hono- 
xariorum  pofcenteS  fuerint  inventi,  ab  hoc  profefSone  pen;- 
tus  srceantur* 

(69)  The  bar  was  a  furc  path  to  preferment;  after  a 
certain  nunfiber  of  years  of  honourable  fervice,  the  advo-^ 

-ca^es  rofe  of  courfe  to  certain  honours,  if  not  profits,'  of  n0 
fmail  cftimation  \  for  tbey  wero  dignified  with'  the  title  of 


», 
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vouid  be  pleafed  vith  die  order  and  fyftem  of 
the  fociety. 

It  is  ftrange  that  Lord  Kaims  ftould  fay  there 
was  not  among  thde  barrifters  any  calunviiator 
publicu^y  any  officer  refembling  that  of  our  attor- 
ney-general, or  of  the  king's  advocate  in  Scot- 
land. Of  the  public  accu&r,  a  term  fince  adopted 
by  the  French,  we  find  mention  both  in  Cicero 

counts,  as  appears  from  the  following  extra^  from  the_ 
eighth  titl?  of  the  fecond  lK>ok  of  the  Code  in  its  firft  order 
or  decree,  which  is  very  remarkable,  and  begins  thus««-^ 
^'  Suggeftionem  viri  iiluftris,  comitis  tenim  privatarum  & 
<^  proconfulis  Aflse  diximus  adtnittendam:  per  quam  noftr^e 
^'  ferenitatis  auribus  intimavit)  fori  fui  advocatos  petitione 
^^  magnopere  poflulafTe,  ut,  poftquam  advocationis  depofu* 
^'  erint  ofEcium,  unumquemque  eorum,  qui  in  praefenti 
'^  funt,  ve!  poftea  matriculis  eorum  pro  tempore  fuerint  in- 
<^  fertij  clariffimi  primi  ordinis  comitis  perfrui  dignitate ; 
^*  quatenus  et  tempore  quietis  fru(Eium  praeteritorum  labo- 
^'  rum  confequantur,  proque  fide  atque  induftria  erga  cli- 
<^  entes  fuos  comprobata,  a  privatae  conditionis  hominum 
♦*  multitudine  fegregati,  clariffimis  merito  connumercn- 
«  tun" 

-.  Mr.  Gibbon^  in  his  feveoteenth  chapter,  tbos  defcribes 
the  honours  and  profits  of  the  bar  at  Rome :  ^1  After  a  regu* 
«<  lar  courfe  of  education  which  lafted  five  yiairs,  the  ftu- 
*^  depts  of  this  lucrative  fcience  difperfed  tbeittfdves  through 
**  the  provinces  in  fearch  of  fortune  and  hoAOurs ;  nor 
"  could  they  want  an  inexhauftiblc  fupply  of  bufinefs  in  a 
**  gfeat  and  corrupted  empire.  The  court  of  the  Praetorian 
^'  Praefcft  of  the  Eaft  ^lonc,  could  furnifh  employment  for 
"  an  hundred  and  fifty  advocates.  The  firft  experia:ient 
^^  was  mad^  of  judicial  talents,  by  appointing  them  to  zQt 
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and  Pliny  (70),  aud  in  later  times  wc  hear  of  the 
advocatiis  Jifci  (7l\  who  defended  the  caqfes  of 
the  treafury.  We  find  alfo  in  the  court  of  the 
caft.(72)  a  primaicm  advocatum,  fuch  as  iu  Ire- 

<'  occafionaljy  as  ajpjjors  to  the  magiftrates  \  from  thence 
**  they  were  often  raifed  tp  prefide  in  the  tribunals  before 
**  which  they  had  pleaded.  They  obtained  the  govern^ 
**  ment  of  a  province,  and  by  the  aid  of  merit,  reputation, 
*'  and  favour,  afccnded,  by  fucceffive  fteps,  to  the  tllujiri' 
<^  ous  dignities  of  ;the  ftate.  In  the  praftice  of  the  bar, 
*^  thefe  men  had  confidered  reafon  as  tfee  inftrument  of  dif- 
*^  pute  *,  they  interpreted  the  laws  according  to  the  diftates 
**  of  private  intereft  j  the  fame  pernicious  habits  might  ftill 
*^  adhere  to  their  charadlers  in  the  public  adminiftratioo 
**  of  the  ilate/^-r-The  paflage  isioolong  to  allow  further 
tranfcribing. 

(70)  Cic.  pro  Rofc. — PI  in.  Fpif*  3-  i7«  See  alfo  Hei- 
nec.  Antiq.  lib.  4,  18.  17. 

(71)  See  (^ode  2.  9.  4.  atid  la  11.  5.  There  was  an 
advocate  or  prodor  of  the  exchequer,  (aith  Wood,  p.  joy. 
who  hadafalary  from  the  public.  Their  duty  was  to  manage 
the  caufes  of  the  prince  and  the  public,  ^nd  to  profecute  crinus. 

(72)  The  whole  empire  was  divided  into  thirty*five 
fxlilitary  commanderies.  All  thefe  commanders  were  duce^^ 
or  dukes,  feme  only  of  them  wi^re  counts^  lyhich  was  a 
ftiperior  title,  invented  in  the  court  of  Conftantine*  Among 

*  Mr.  Gibbon  here  feems  to  think;  that  the  technical  mode  of  thinking: 
of  the  mere  lawyer,  is  not  more  accommodated  to  the  extended  fphere  of 
a  ftatefman's  contemplations^  than  his  technical  phrafes  to  the  language 
of  an  otator.  No  le&  men  than  Mr.  Burke  and  Mr.  Fox>  feem  to  have 
adopted  this  idea  on  Mr.  Haftings'&  trial,  too  muchjui]kified  at  the  moment 
t>y  the  part  which  the  bar  had  taken  on  the  queftion,  whether  a  parlia- 
mentary impeachment  ceafedby  a  diffolution?  we  muil  allow  at  Icaft 
many  illuilrious  Exceptions ;  among  the  foremoft  in  ffis^Atidi  Lotd  Sontett  ^ 
in  Ireland>  (he  late  Chief  Baron  Bvirgh. 
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land  is  ftiled  prime  ferjeant,  and  in  Scotland  dean 
of  the,  faculty.  See  Code  2.  8.  3. 
-  I  have  been  fdent  as  to  impeachments  before 
the  people,  or  accufations  in  the  fenate.  They 
bear  no  relation  to  modern  praclice,  and  long 
before  the  times  of  Juftiqian  they  were  no  more. 
The  following  conftitution  of  the  emperor  Leo, 
put  an  end  even  to  any  affefted  fliare  of  the  fena^ 
tors  in  the  legiflature,  and  is  a  melancholy  Itffoxx 
to  all  fenates.  Its  title  is  (73),  *'  Ne  amplius 
*  ^  fenatus  confultajiant ;"  and  it  lays,  **  Quemad- 
**  niodumet  in  aliis  legibus,  qucp  ad  communcni 
*'  rerum  nfum  nihil  conferunt,  fecimus  ;  ut  ea$ 
^  ^  tanquam  fupervacanea^  e  legum  corpore  fub- 
**  duceremus ;  ita  hie  quoque  facientes  earn  let 
'  gem  quce  fenatoribus  ferendarum  legum  potef^ 
*  tatpm  facit,  e  legum  quafi  republica  f(?cerni 
*'  fancimus,  nam,  ex  quo  fenatoriam  adminiftra- 
^*  tionem  imperatoria  majeftas  fibi  yindicavit, 
*'  inutUis  ilia  effe  judicari  debeat."  Heaven  grant 
that  pofterity  may  never  hear  fuch  a  fentence 
of  inutility  pronounced  upoft  our  great  councils 
of  the  nation  ! 


thefe  the  Count  of  the  Eaft ;  Comes  Orientis  feems  to  have 
been  moft  conipicuoUs  ;  hence  a  count  of  the  empire  founds 
io  highly  in  Germany,  which  aiFeSs  to  reprefent  the 
fy^^fterp  etspire,  as  RulSa  doth  to  reprefent  the  eafterii. 

(73)  Imp,  Leonis  conft.  78, 


(     3!)0     ) 


CHAFfER  IX, 


ON  THE  PRACTICE  OF  THE  INSTANCE  COURT, 

jL  he  firft  procefs  in  this  court  is  either  in  rem, 
ox  in  pcrfonam.  Clarke,  in  his  practice,  begins 
with  the  latter  (1).  We  fliall  begin  with  the 
Ibrmer  as  the  moft  ufaal  and  frequent. 

Proceedings  in  Rem. 

Thefc  take  place  principally  in  fuits  for  fea- 
wtti's  wjtges,  when  they  proceed  again  (I  the  flilp 
or  cargo,  this  being  their  moft  expeditious  mode, 
though  they  may  alfo  have  their  remedy  again  ft 
the  mafter  or  owner  (2). — In  fuits  on  hypotheca* 
tion,  or  bottomry  bonds,  in  which  the  fliip  and 

(l)  We  muft  fuppofe  that  the  validity  of  this  proceeding 
m  any  cafe  againft  the  perfon,  was  once  doubted  in  the 
courts  of  law,  fince  in  x  Siderfin,  16 1,  one  of  the  •judges 
fays^  the  admiralty  may  grant  procefs  againft  the  perfon 
elfoy.zs  has  been  lately  agreed. 

(?)  As  is  the  conftant  praftlce,  and  admitted  to  be  rio;ht 
in  Howe  and  Napier,  4th  Purrqw's  Reports. 
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goods  are  fdely  and  ipecifically  bound — ^in  fuit^ 
ifififting  on  a  right  of  poffeffion,  where  there  is 
a  clear  conftat  of  the  property,  as  where  one  part 
owner  unjuftly  refiifes  pofleffion  of  the  fliip  to 
the  mafter  nominated  by  the  majority  of  his  part* 
ners — and  in  aftions  for  collifion,  where  there  is 
no  pretence  for  making  the  oWner  anf^verable, 
or  demanding  reparation,  as  again/1  him  (3), 
beyond  the  Value  of  the  fliip. 

» 

In  actions  for  afiault  and  battery,  commonly 
called  a6lions  of  damage,  in  fuits  by  feamea 
againii  mBfteis  and  owners,  in  fuits  againil  per- 
fons  having  in  their  hands  the  proceeds  of  fhip 
or  cargo,'  in  admiratty  aftions  on  ranfom  bills 
when  allowed  by-  law,  and  if  the  fhip  is  not  tcv^ 
be  had,  this  procefs  muft  neceflarily  be  againft 
the  peribn,  but  thefe  cafes  more  rarely  occun' 
.  When  the  proceeding  is  againft  the  fliip,  the 
a^ioa.  being  entered,  and  an  affidavit  of  the 
debt' made  by  the  perfon  on  whofe  behalf  the 
warrant  is  prayed,  or  by  his  lawful  attorney, 
procefs  commences  by  a  warrant  direfted  to  the 
marihal  of  the '  court,  commiffioning  him  to 
arreft  the  fhip  or  goods,  or  both  ;  which  warrant 
contains  alfo  a  citation  to  the  mafter  of  the  fhip 
in  particular,  and  all  others  in  general,  having, 
or  pretending  to  have,  an  intereft  in  the  faid 
ihip,  her  tackle,  apparel,  and  furniture,  or   (as 

(3)  For  againft  the  mafter,  according  to  Bynkedhoek, 
there  is  remedy  4n  fofidum^  and  heyon4  the  valttc  of  tbt 
fhip. 
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the  cafe  may  be)  in  the  carga  or  goods^  to  ap* 
pear  perfonally  on  a  day,  and  at, a  place  therein 
named,  to  anfwer  and  defend,  in  a  certain  caofe, 
civil  and  maritime*.  Thi»  warrant  i$  executed  by 
producing  the  original  before  the  mailer  and 
crew,  and  afii:«ing  a  copy  to  the  mall  of  the 
iliip;  after  which  an  affidavit  muft  be  made  of 
the  following  tenor,  to  wit,  that  the  deponent 
did  arreft  the  ihip  mentioned  in  the  warrant  there- 
wito  annexed,  her  tackle,  apparel,  and  furniture; 
and  that  he  did  cite  all  perfons  in  general^  and 
tliofe  requlfite,  in  fpecial,  to  appear  as  above.; 
^d  if  the  arreft  be  made  abroad,  it  mufi  be  cer* 
tified  under  fomc  authentic  feah  This  warrant 
^nd  affidavit  or  certificate,  ^re.  then  to  be  return- 
pir  axul  if  there  be  any  apprehenfioa  of  thfi  fliip  s^ 
being  carried  to  fea,  the  fails  n)ay  be  taken  on 
fliorc,  or  a  cuftodee  put  on  board* 

The  fl>ip  being  thus  arrefted,  a  proflor  appeafe^ 
fcr  the  prom  oven  t,  and  makes  himfelf  party 'for 
him  ;  and  either  the  owner  will  appear  fo  defend 
Im  iptereft,  and  by  voluntarily  entering  into  a 
fiipulation  (4),  give  jurifdiftion  to  the  court  over- 
l^m  perfonally,  or  by  not  entering  an  appearance 
(which,  perliaps,  if  the  demand  qxceed  the  value 
of  the  fliip,  he  nmy  think  fuperfluoup),  may  oblige 

.  (4)  The  nature  of  ftipulations  in  the  civil  law,  the  at- 
tempts to  prohibit  the  admiralty  courts  from,  toking  theniy 
and  the  difference  between  them  and  recognizances^  have 
been  Aated  In  preceding  chapters  i  the  origin  of  the  name 
fe  faid  to  be  tbis^ 
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the  court  to  proceed  for  d^fadlts,  whichirord  here 
fignifies  non-appeaiance. 

The  proceeding  for  defaults  is  as  follows :  THe 
warrant  which  iiTiied  againft  the  fliip  having  been 
returned  with  the  niarfhal's  certificate  of  its  exe^ 
Ctttion,  and  a  proftor  having  appeared  Tot  the 
proniDvent,  and  none  of  the  perfons  generally  or 
ipecially  cited  appearing  on  the  day,    or  at  the 
place  affigued,  after  being  thrice  publicly  dallei 
in  court,    their  contumacy  is  accufed ;    and   in 
pain  of  this  contumacy,  the  fliip,  or,  rather  they^ 
are  iaid  to  incur  the  firft  default :  and  then  time 
is  given  to  them  to  appear  on  the  next  court 
day,  which  is  technically  called  continuing  the 
certificate  of  the  execution  of  the  warrant  to  that 
day.     This  ftep  is  repeated  four  times,  on  four 
fucceffive  court  days, .  as  will  be  better   under- 
fiood  from  a  view  of  the  proceedings  in  fucha 
cafe  given  in  the  note  below  (5),  and  then  the 
four  defaults  being  incurred,    (for  the  citation 

(5)  Rules  of  Court  where   no  Appearance  Ji^  a  Ship 

arrejied. 

April  5.  Warrant  which  had  ifliied  againfl  z  fliip  re- 
turned with  affidavit  of  fervice,  and  marfliars  certificate  of^ 
the  execution.  A  proftor  appeared  for  promo  vent,  and 
proclamation  1}eing  thrice  publicly  made  for  all  perfons  in 
general  having,  or  pretending  to  have,  any  rights  title,  or 
intereft  in  the  (aid  (hip ; '  but  no  perfon  appearing,  the 
ju^g^  at  petition  of  promoventVproftor,  pronounceid  them 
ih  contempt ;  and  in  pain  of  their  contumacy,  decreed  the  firft 
deifiiuH  to  have  incurred.*  Certificate  of  the  execution  of 
ttiit^arrant  continued  to  next  court  day. 
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called  unumpro  omnibus^  is  not  fufHcient  to  coii'* 
of  contumacy,  efpeciallj  in  the  claim  of  a 


Jifril  8.  Second  defiuilt  incurred.    Certificate  continued 
as  before. 

Jprit  XI.  Third  default  incurred.  Certificate  con* 
tinued. 

^ril  14.  The  judge  afEgned  to  hear  the  caule  fummariljr 
this  day ;  on  which  day>  the  fourth  default  having  incurred  > 
proclamation  having  been  thrice  made  for  all  perfons,  &c. 
and  no  peribn  appearing,  promovent's  prodor,  in  pain  for 
their  contttmacy;i  exhibited^a  Aimmary  petition  with  pr  oper 
atteftattons  to  itipport  it,  which  the  judge  admitted :  after 
'wh^:h  the  promovent's  prodlor  porre£bed  a  frjl  decree^  and 
alio  two  bills  of  expences,  praying  them  to  be  taxed,  and 
nade  oath  of  the  neceiGury  expendinu'e.  The  judge  read, 
ligned,  and  promulged  the  faid  iirft  decree,  and  decreed  a 
perifliable  menition  and  commif&on  of  appraifement. 

Fourth  fei&on  after^  the  above  monition  and  commiffion 
of  appraifcment  was  returned,  and  the  judge  ai&gned  the 
caufe  to  be  heard  fummarily  on  perifhabie  condition,  which 
was  done  the  next  court  day,  and  fale  decreed. 

Rules  in  another  Suit  againfi  Ship  if  Defaults^ 

Fourth  feffion,  Eafter  Term,  warrant  which  had  iflued 
againft  a  ihip  returned  w^h  affidavit  of  fervice,  and  certificate 
continued  to  next  court  day. 

Firft  Seflion,  Trinity  Term ;  firfl  default  and  certificate 
of  execution  continued.  4 

Second  Seilion*     Second  default. 

Third  Sellion'.     Third  default. 

By  day.     Fourth  default.  '  ' 

Certificate  continued  from  court  day  to  court  day,  tm 
firft  Seflion  of  Michaelmas  Teroi,  when  promoveiit's  prac* 
tor  porre£ted  a  firft  decree,  which  judg^  figned  and  ilecropd 
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/hip),  the  pro6lor  of  the  complainant  exhibits  a 
fummary  petition,  which  Clarke  calls  the  articur 
lus  e.v  primo  decretOy  reciting  the  caufe  bf  fuit, 
the  parties  cited  having  been  thrice  called  and 
not  appearing,  and  his  (landing  in  contempt  by 
having  incurred  four  defaults,  whereupon  thd 
Oath  required  by  law  having  been  made^  viz.  of 
the  debtj  the  proftor  of  the  complainant  prays 
right  and  juftice,  and  to  be  put  in  poffeffion  of 
the  fhip,  her  tackle,  apparel,  and  furniture,  to  the 
ex'tent  of  the  debt  (6),  to  the  intent  that  his  pro- 
perty may  be  preferved^  and  for  the  expences  in 
that  behalf,  accdrding  to  the  form  and  manner 
of  proceeding  in  that  court; 

This  article  or  allegation  being  porrefted  to  the 
judge,  with  a  fchedulc  of  expences  to  be  taxed, 
and  an  oath  of  their  neceffity^  aiaid  the  parties 
being  again  thrice  called  and  not  appearing,  ,the 
judge  pronounces  them  to  be  contumacious ;  and 
in  pain  of  their  contumacy,  admits  the  article 
&bove-mentioned ;  and  the  inftruments  on  which 
the  fuit  or  debt  is  founded,  e;  g.  a  bottomry 
bond  being  exhibited  to  him,    and  ^tteftatioiis 

a  perifhable  inonifion,  and  ccmrhilfion  of  appraif(^ment. 
Fourth  Sdffion  jthey  were  returned,  and  atteftatio'ns  brought 
In  as  to  perifliable  dondition ;  and  the  judge  affigned  thd 
caufe  to  be  hefard  fiimmarily  nc?xt  dourt  day  on  fucH  perifh- 
able  condition,  wh^n  h&  decreed  a  commiifion  td  fell  thd 
fhip. 

(6)  This  limitation,  as  we  have  fcen^  Was  introduced 
by  the  Aathentics. 

VOL.   II.  i)  P 
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made  of  the  debt  (7),  a^r/?  decree  is  porrefted  to 
the  court,  and  by  it  read,  figned,  and  pro- 
niulged,  and  the  expences  taxed  :  by  this  firft 
decree  (which  recites  the  fummary  petition  or 
article  ej;  prima  decretojy  declares  its  admiffion, 
and  that  the  defaults  have  been  incurred  m  al- 
leged, the  court  decrees  that  the  complainant  (hall 
be  put  in  poffhjjion  of  the  iliip,  her  tackle,  apparel, 
and  furniture,  or  as  the  cafe  may  be,  of  al^the 
goods,  wares,  or  merchandife,  now  or  lately  on 
board  the  fame,  to  the  extent  of  the  debt,  if  the 
things  ^fo  poflelfed  be  fufficient ;  and  if  not,  as 
far  as  their  value ;  fecurity  being  firft  given  to 
anfwer  for  the  fame  to  any  perfon  claiming  right, 
or  intervening  for  their  intereft  within  a  year. 

The  nature  of  a  firft  decree  (8),  in  the  civil 
law  has  been  explained  in  a  previous  chapter, 
and  the  reafon  given  why  no  fecond  decree  is 

(7)  This  is  the  praftice  according  to  Clarke;  but  can  this 
be  neceflary,  fince  the  late  rUle  of  the  court,  28th  January, 
x8oi,  requiring  an  affidavit  of  the  debt  previoufly  to  iflli- 
ing  the  warrant?  Before  this  rule  was  made,  warrants 
were  fometimes  obtained  for  opprefEve  purpofes. 

(8)  The  firft  decree  feems  to  have  been  erroneoufly 
omitted  in  pradlice  in  Ireland,  and  the  court  to  have  ufually 
proceeded  at  once  to  appraifement  and  fale.     I  have  fpoken/- 
to  praditioners  there  who  never  heard  of^the  name. 

Even  in  England,  the  notions  concerning  it  feem  to  have 
been  fomewhat  vague  j  fee  the  cafe  of  the  Exeter,  i  Robin- 
fon,  p.  173.  where,  under  a  primum  decretum,  there  was 
not  merely  a  delivery  of  poffeffion,  but  the  fliip  was  erro- 
neoufly ibid  without  further  application  to  the  court. 
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iiieceirary  Jn  the  court  of  admihilty,  wliefe  the 
proceeding  is  in  renij  the  firft  decfee  by  the  civil 
law  giving  nude  pofleffion,  and  the  lapfft  of*  a 
year  producing  a  poffeffory  right  aild  enjoyment 
of  the  fruits. 

The  effeft  of  this  firft  decree,  is  onlt  in  the  firft 
inftance  to  put  the  party  in  pqffiJIion  cff  the  thing, 
aiid  gives  no  power  over  the  proceeds.  All  fur-^ 
ther  proceedings  of  lale,  and  potver  oVer  the 
proceeds,  muft  be  by  fubfequent  application  to 
the  court  (9),  although  upon  fuch  application, 
a  decree  of  fale  and  potfeffion  of  the  proceeds  ar6 
almoft  mattei^  of  form,  and  ufually  obtained  as 
ordinary  procefs  of  cdurfe.  An  allegation  is  com- 
monly made  of  tlie  periihable  Condition  of  the 
ihip,  and  of  its  aftual  or  probable  dcfterioration 
by  time,  concluding  with  a  prayer  that  the  fhip 
may  be  appraifed  and  valued,  and  decreed  to  be 
fold ;  and  that  the  monies  arifing  therefrom  be 
brought  into  the  regiftry.  Or  fometimes  there 
are  two  petitions  or  allegations,  the  firft  fiating 
that  the  fhip  lies  in  the  river,  and  praying  a  com- 
mifiion  of  appraifemeut  td  the  marOial,  and  then 
a  further  petition,  alleging  perifhable  condi-^ 
tion,  and  praying  a  fale.  Upon  this  the  court 
decrees  what  is  called  a  periffaablei  monition,  i.  e« 
it  decrees  all  perfons  to  be  mofiifhed  (by  affixing 

(9)  See  I  Robinfon,  p.  174  and  175.    Groenwcgcn  de 
kgibus  abrogatisy  fays  the  Primum  Decretunij  is  totally  out  . 
of  ufe  in  modern  days  ^  fiirely  not  in  England,     t  beiieve 
not  on  the  continent. 

lids 
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an  original  monitioil  on  the  Royal  Exchange,  and 
by  leaving  there  affixed  a  true  copy  thereof)  to 
dppcar  in  court  oii  a  certain  day,  and  hear  an 
allegation  as  to  pcrifhablc  condition,  and  wit- 
nefles  being  there  fworn,  or  a  commiflion  iffued 
to  take  their  depofitions,  and  fuch  their  depofi- 
tions  publiflied,  to  flicw  caufe  why  the  fliip  fliould 
not  be  expofed  to  public  fale,  and  the  money 
proceeding  from  the  fale  be  brought  into  the 
regiftry  for  the  ufe  of  all  peifons  interefted,  with 
the  ufual  intimation. 

The  caufe  is  then  affigned  to  be  heard  fumipa- 
rily  on  perifliable  condition,  which  appearing  by 
the  atteftations,  the  judge  decrees  a  commiflion 
to  fell  the  fliip  and  cargo,  or  both,  as  the  cafe 
may  be,  the  proceeds  to  be  brought  into  the 
regiftry  for  the  ufe  of  all  perfons  interefted. 

This  appears  to  be  the  regular  courfe,  but 
fometimes  a  commiflion  of  appraifement  and  fale 
direAly  follows  the  tirft  decree,  and  in  Ireland 
has  ufually,  though  irregularly,  followed  ibe 
defaults,  and  been  granted  on  the  fummary  peti- 
tion without  any  firft  decree;  and  in  England  we 
•find  from  late  reports,  that  inftances  have  hap- 
pened where  (hips  have  been  fold  under  the  firft 
decree,  without  any  application  to  the  court;  but 
this  was  juftly  reprobated  as  a  ftep  totally  irregular 
and  unauthorized  by  that  decree  ( 1 0). 

The  proceeds  of  the  fale  being  brought  into  the 

(10)  Cafe  bf  the  Exeter,  t  Robinfon's  Reports,  174. 
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regiftry,  the  court  exercifes  its  ^ifcretion  over 
them,  giving  priority  where  there  ara  various 
fuitors,  according  to  precedence  in  commencing 
the  fuit,  or  perhaps  according  to  other  circum- 
ftances,  and  det5reeing  the  produce  over  and 
above  the  principal  demand  of  the  promovent  s, 
to  be  paid  over  to  the  true  owner,  faving  the 
demands  of  any  perfons  legally,  intervenipg  in  the 
caufe  pro  intereflb  fuo. 

It  is  very  ufual  for  the  impugnant,  or  fome' 
other  perfon  interefted,  to  come  in  while  the  de- 
faults are  running,  or  after  they  are  all  incurred, 
or  even  within  a  year  after  the  firft  decree  ob- 
tained ;  and  on  giving  fecurity  and  paying  all 
cofts,  to  be  admitted  to  defend. 

If  the  fliip  or  goods  are  in  a  ftate  of  decay,  or 
of  a  perifliable  nature,  the  court  is  ufcd,  during 
the  pendency  of  the  fuit,  or  fometimes  after  fcn- 
tence,  notwithftanding  an  appeal^  to  iiTue  a 
commiffion  of  appraifement  and  fale,  the  money  to 
be  lodged  with  the  regiftrar  of  the  court,  in  ufufr^ 
jus  habentis. 

AVe  have  hitherto  confidered  fuits  againft  the 
fliip  for  fome  debt,  or  thofe  founded  in  its  hypo* 
thecation  :  a  poffeffory  fuit  to  recover  a  poffef- 
fion  which  has  been  by  fome  means  illegally 
oufted,  detained,  or  taken  away,  is  pf  a  different 
pature  in  its  origin  and  gbjeft,  but  the  procefs 
is  the  fame  as  above  defcribed.  If  no  perfon  ap- 
peal's to  defend  after  a  citation  has  ifiiied  to  the 
detainers  of  the  flnp  in  particular,  and  all  Qthers 
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in  general,  the  defaults  go  pn  i^  Xhe  fame  courfe, 
and  the  ihip  is  condemned  in  pain  of  the  coi^- 
tumacy  of  the  perfons  cited  to  the  promovent, 
pot  in  fatisfa6lion  of  a  debt,  but  as  his  pofTeflbry 
right  (11). 

Let  lis  now  fuppofc  that  foine  perfon  cited  or 
interefted,  as  the  mafter  or  oM-ner,  or  occupier, 
claiming  right  of  pofleffion  therein,  appears  and 
defends  the  Ihip,  he  will  either  appear  under  ^ 
protejl^  or  abfokitely. 

In  the  former  mode,  the  party  appears  proteft- 
jng  that  he  doth  fo  only  to  fave  his  contumacy ; 
iind  that,  for  r^afons  fet  forth  in  the  proteft,  he 
is  not  bound  to  anfwer ;  as  for  inftance,  that  ht 
is  fued  as  owper,  althoogh  he  never  >va§  owner, 
"but  only  a  broker  ; — or  that  he  is  fupd  for  'wages 
by  a  mariner  who  never  was  on  board  hi$  fliip, — 
or  that  he  is  fued  for  ranfom  money  exceeding 
the  value  of  a  ihip  and  cargo,  which  he  has  offered 

(II)  Clarke  extends  this  pra£tice  alfo  to  petitory  caufeis. 
pr  thofc  in  which  a  right  of  property  is  difcuff^d,  but  fuch 
arc  not  now  by  this  couft  entertained. 

.  Of  poff(;flbry  caufes,  inftances  have  been  given  in  a  pre? 
^ding  cbJipter,  as  where  a  former  proprietor  claims  pojOTef'- 
fipn  of  a  fliip  captured  by  the  enemy,  and  purchafed  by  a 
neutral,  without  a  legal  fentence  of  condemnation ;  but  as 
this  cafe  appears  to  me  to  belong  to  the  prize  court,  \ 
rather  prefer  the  inftance  of  part  owners  praying  polTeflioii 
to  be  decreed  from  the  others  to  a  ibip's  huiband,  by  theti^ 
appointed  for  their  ufe,  when  their  partners  have  wante4 
^o. carry  the  Ihip  to  fea  againft  their  will. 
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to  abandon  ( 1 2),  which  aflertions  he  fupports  by 
affidavits  and  exhibits,  and  deiires  to  be  dif* 
miifed.  To  this  the  promovent  replies  by  allega- 
tions, contradifting  thofe  of  the  protefter,  and 
further  alleging  that  his  appearance  under  pro- 
teft,  is  in  no  refpeft  agreeable  to  law  and  the 
known  pra6lice  of  the  court,  the  matter  by  him 
fet  forth  being  to  be  introduced  in  no  other  way 
than  by  plea  and  proof,  wherefore  he  prays  the 
judge  to  rejeft  his  petition,  to  be  difmiffed,  and 
to  affign  him  to  appear  abfolutely. 

If  the  proteft  be  over-ruled,  he  then  appears  ab- 
folutely by  himfelf,  or  his  pro6lor  lawfully  confti- 
tuted.  ^V^henever  a  perfon  thus  appears  abfo- 
lutely (^3),  a  fidejuflbry  caution  or  fecurity  is  en- 

(12)  This  was  the  fubje6l  of  the  proteft  in  Yates  and 
Hall,  a  remarkable  cafe^  as  to  which>  fee  i  Term.  Reports, 
p.  79. 

(13)  The  fallowing  rules  of  court,  in  twofeveral  caufes, 
where  there  had  been  an  appear^ce  for  the  (hiip,  will  beft 
illuftrate  the  text,  as  to  the  praftice  in  fuch  cafes : 

A.  againji  the  Ship  B.  whereof  F.G.  is  Maftir. 

The  matter  intervened  for  his  intereft, 

Bail  given  to  anfwer  the  arreft. 

Promovent  affigned  to  libel  with  furetics  on  the  next 
court  day.  Impugnant  affigned  to  bring  in  mariners*  con«« 
trad,  and  (hip's  books  at  fame  time, 

Promovent  affigned  that  he  had  given  bail  to  profecute^ 
wA  then  gave  in  fummary  petition. 

Mariners*  contra«a  and  fliip's  books  brought  in.  Pro^ptQ* 
vent  affigned  to  prove  by  firft  feffion  of  next  term. 
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tcred  into  by  fidejuffors,  or  fureties,  to  the'  three 
^e6ls  already  meationed  when  treating  of-  the 

Affignation  to  prove  continued. 

Prqmovcfnt  prayed  publicatiqn,  and  caufa  to  be  hpard  fum^ 
mafijy. 

Another  Ca^fe  agatnji  the  Ship  D. 

September  3d.  Warrant  returned.  P(:o(Slor  appeared  fqr 
impugnant.  Prayed  that  prornqvent  (hould  libel  with  i\Xi 
reties;  and  fo  decreed.  Impugnant  to  bring  in  mariners* 
frontracSl  and  fhip's  papers. 

September  i8th.  Sureties  given  by  prqmovent.  Ship's 
papers  brought  in.  Prqmovent  filed  a  libel,  Witneffes 
produced. 

0/faber  23d*  Witnafle?  produced.  A  cqmmiffion  of  va- 
luation which  had  ifTued,  returned  and  con^rmed,  Publi7 
cation  decreed,  unlefs  caufes. 

November  2d.  Promovent  ftayed  publication,  by  praying 
to  be  feftore4  to  a  term  probatory  upon  an  affidavit,  for. 
liberty  to  produce  more  witneffes:  granted.  And  an  at-^ 
tacbment,  unlefs  caufe^  granted  againft  a  witnefs  who  dif. 
obeyed  a  citation  to  appear  ferved  on  him  by  the  marfhal. 
'  November  6th.  The  refra<ftory  witnefs  appeared.  The 
impugnant  exhibited  a  matter  peremptory  and  defenflve« 
Promo Y^nt  tq  anf^er  ntxt  court  day. 

November  loth.  Promovent  admitted  the  faid  matter  ne* 
remptory  as  far  as,  &c.  &c.  and  contefted  the  reft  neea- 
tjvely.  Promovent'^  perfonal  iinfwer  to  faid  matter  pe- 
remptory, prayed  and  decreed. 

September  2ift,  The  court  admitted  Promovent's  libel  as 
far  a?  l^y  law  admiffiblt,  and  affigned  the  fame  to  be  proved. 
The  perfonal  anfwer  of  impugnant  was  prayed  and  de- 
prcQcJ, 

.  September  3;5th.     Impugnant  fworn  to  give  in  l^is  per- 
fonal anfwer. 
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praftice  of  the  civil  law: — Judicatum  Jblvij  to  pay 
the  condemnation  or  fum  decreed,  as  alfo  the 
cofts  which  fliall  be  adjudged.  De  judicio  fijii^ 
to  appear  from  time  to  time,  and  at  the  hearing, 
and  abide  the  fentence.  De  rato^  to  ratify  the 
a6ls  of  his  proftor.  In  this  ftipulation  the  fureties, 
and  the  party  by  his  fureties,  cxprefsly  fubmit  to 
the  jurifdi6lion  of  the  court,  and  confent,  in  cafe 
of  default  in  the  performance  of  the  conditions, 
that  the  admiralty  procefs  ihall  iffue  againft  them. 
This  ftipulation,  though  in  the  nature  of  a  re- 
cognizance,  differs,  from  the  fecurity  ufually  fo 

OSioher  5th.  Rule,  that  impugnant  ihould  be  attached 
for  his  contempt  in  not  having  given  in  his  perfonal  anfwer^ 
unlefe  caufe,  next  court  day. 

O^ober  9th.  Perfonal  nnfwer  given  in ;  then  impugnant 
qffered  to  bail  the  fhip^  and  prayed  4  comn^iflion  of  valu* 
ation,  that  he  might  bail  her  purfuant  to  this  valuation.  De- 
creed, and  commiflioners  naix^ed,  two  by  each  party. 

Two  witnefles  produced  fame  day  to  promovent's  allega- 
tion, and  alfo  fworn  to  interrogatories. 

November  20th.  Promovent  prayed  that  impugnant  fhould 
be  reftrained  to  atimc  of  proving  his  matter  peremptory. 
Court  limitted  him  to  a  fortnight.  Prpmovent's  perfonal 
anfwer  given  in. 

December  i2th.     Publication,   unlefs   caufe,   next   court 

day. 

December  17th.     Publication  palTed. 

January  24th.  Being  the  firft  day  of  the. next  term,  the 
judge  affigned  to  proceed  fuinmarily,  and  to  inform  next 
court  day. 

January  28th,    Information  and  fentence* 
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termed ;  it  fubje£b  the  perfons  and  goods  of  tl>o 
fiipulators/  but  it  doth  not  enable  the  admiralty 
to  iffue  jprocefs  agaiaft  their  lands.  It  muft  alfo 
be  obferved,  that  the  bail  are  not  liable  beyond 
the  extent  of  this  fidejuffory  caution^  and  that  the 
fecurity  doth  not  affed  them  in  a  court  of  appeal, 
where  the  impugnant  muft  get  frefh  fidejulTors, 

(J4). 

M^here  tlie  fhip  is  fexzed,  it  feems  reafonable 
that  if  the  demand  doth  not  exceed  the  value  of 
the  fliip,  the  impugnant  appearing  for  his  intereft 
ihould  not  be  obliged  to  give  fecurity  for  more 
than  the  cofts  that  may  be  incurred ;  and  in  all 
caies  the  impugnant  is  at  liberty  to  objed,  that 
the  promovent  has  malicioufly  laid  his  a6lion  at  a 
fum  greater  than  can  poflibly  be  due,  in  order  to 
prevent  his  procuring  bail,  in  which  cafe  the  judge 
may  infift  on  the  prompvent's  oath,  as  to  the  fum 
.  which  he  really  believes  to  be  due  (14). 

The  impugnant  having  appeared  fppcially,  or 
intervened  for  his  general  intereft,  and  given  bail 
to  anfwer  the  arreft,  then  by  his  profcior  calls  upon 
the  promovent  to  libel  with  fureties  by  the  next 
court  day,  otherwife  to  be  difmiifed  with  cofts. 
Tliis  the  promovent  accordingly  muft  do.     After 

(14)  Clarke's  Praxis.     Note  to  title  59.    Fifth  edition 
amended. 

A  (15)  Clarke's  Praxis,  tit.  iz.  This  fecm?  now  to  be 
made  unneceffary,  by  the  late  rule  requiring  an  affidavit  oC 
debt  before  the  .warrant  ifTues. 

3 


Chap.  IX.]     THE  ADMIRAI^TY,  &c.        411 

the  impugnant  has  given  bail,  his  Air^ties  beings 
bound  to  the  profecution  of  the  fuit,  to  pay  cofts 
if  the  party  be  defeated  in  the  caufe,  and  to  prc^ 
duce  the  promo  vent  in  judgment  whenever  re^^ 
quired  (16), 

At  the  fame  time  that  the  fecuritics  above-men- 
tioned are  entpred  into  on  each  fide,  the  principal 
parties  refpedlively  are  to  enter  into  cautions  ia 
flouble  the  fum  in  which  their  fureties  are  bound 
(or  at  leaftr  in  a  larger  fum,  according  to  the  dif- 
pretion  of  the  jucjge),  thefe  cautions  being  to  the 
iame  cffe€t  with  the  ftipulation^  entered  intQ  by 
the  fureties,  except  as  to  an  additioi^al  claufe  in- 
demnifying thofe  fiireties  (17). 

If  either  of  the  parties  n^akes  it  appear  upo& 
path  that  he  is  unable  to  find  furetieS|  he  may,  at 
t;he  difcretion  of  the  court,  be  admitted  to  the  ju- 
ratory caption  ( 1 8), 

Stipulation^,  as  we  hSfVe  leen,  M^ere  in  the  civil 
law  prsptorian  and  jttdicial^  or  coqyentioiia},  made 
po  the  court  or  to  the  party  (19),  Tliis  diftin^iion 
is  material,  on  ^cpount  of  the  different  efiei93 
•which  they  produce.  When  the  ftipulation  is 
prastoriq-i^,  if  one  of  the  fureties  die,  new  fecurity 
muft  be  given :  otherwife,  when  conveutionaL .  Over 

(i6)  Clarkq*s  Praxis,  tit.  14. 

(17)  Ibii  tit.  18. 

(18)  See  ante  the  pra&ice  of  the  civil  law. 

(19)  Sec  the  chapter  on  Title  by  Con: raft  in  thcfirfk 
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tbc  caution  given  to  the  court  it  has  power,  and 
maj  remit  part,  or  adjudge  a  reafonable  part  to 
the  promovent,  and  difpofe  of  the  reft  at  his  dif-* 
creticm ;  but  it  has  no  fuch  power  over  the  con- 
ventional. The  ftipulations  of  which  we  have  now 
been  fpeakxng  are  corwentionai  In  proceedings 
againft  the  perfon^  the  caution  for  his  appearance 
is  prsetorian.  In  thefe  conventional  ftipulations^ 
the  fureties  may  be  proceeded  againft^  though  the 
principal  be  dead,  for  they  are  fued  as  principals, 

Tbele  ftipulations  in  England  are  not  under  feal, 
from  fear  of  prohibition.  In  Ireland,  they  u^fually 
have  been  fealed.  They  affe^l  body  and  goods, 
bat  not  the  lands. 

If  either  party  be  diflatisfied  with  the  bail  or 
fecurity  offered  by  the  other,  or  finds  in  any  ftage  of 
the  caufe  that  the  bail (2 1 ),  though  at  firft  fufficient,- 
zre  lapJifacuUatibuSy  he  i^  to  make  his .  objeftions 
to  the  court,  which  will  examine  into  them,  by 
looking  for  the  plaineft,  fimpleft,  and  moft  fum- 
mary  jwoof,  and  if  it  thinks  neceffary  order  fre/lt 
fecarity  to  be  given.  If  the  bail  are  fufficient, 
the  fliip  is  ufually  releafed,  and  fuflfigred  tq  proceed 
tof^a. 

(20)  See  I  Salk^ed,  p.  34. 

(21 )  Thefe  ftipulations  are  not  difcharged  by  furrendering 
the  principal,  as  bail  are  by  our  common  law ;  for  the  fide- 
jufibrs  are  abfolutely  bound,  and  were  fo  -by  the  civil  law^ 

jte£catnm.folverey  tp  pay  the  cofts  and  condemnation  at  ^t 
events. 
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The  promovent  having  libelled  with  fureties, 
the  caufe  proceeds  exaftly  like  a -/Ziwiw/try  caufe 
in  the  ecclefiaftical  court.  All  caufes  in  the  ad- 
miralty court  are  fummary  (22).  Clarke^  there- 
fore, in  his  praftice,  refers  entirely  to  the  proceed- 
ings in  the  ecclefiaftical  courts,  as  to  thefe  fubfe- 
quent  ftages  of  the  caufe,  a  liberty  for  wliioh  I 
might  plead  fome  excufe  alfo  (23)  ;  but  it  feenieth 
more  advifable  to  give  here  a  brief  deliReation  of 
the  principal  fteps  to  be  purfued,  taking  our  di* 
reQioHy  where  Clarke  is  Jilent  in  his  admiralty 
pra8ic€y  as  he  has  direBed  us,  from  the  proceeding* 
pf  the  ecclejiajiical  courts. 

(22)  The  diftinAions  between  plenary  and  futtimary 
caufes  are  well  known.  It  is  familiar  alfo  tothe  comnum 
or  at  leaft  t9  the  ftatute  law.  Plenary  are  thoTe  caufes  ta 
which  the  order  and  folemnity  of  the  law  are  exaSly  ob^ 
ferved.  There  is  a  formal  contefiation  of  fuity  a  regular 
term  to  propound^  and  folemn  conclujion  of  the  afts ;  and  if 
there  is  the  leaft  omiffion  or  infringement  of  the  regular 
order,  the  whole  proceedings  are  annulled.  Summarv  are 
thofc  in  which  this  order  and  folemnity  are  difpenfed  with  i 
the  fuit  is,  as  it  were^  contefted,  by  the  next  contradi6lorf 
a^a  after  the  libel  put  in  that  concerns  the  merits  of  the 
caufe.  Such  as  the  diflent  of  the  proftor — tYkfe^ond  afftgna-- 
tion  to  hear  fentence  fupplies  the  place  of  conclujion — ^there 
is  no  affignatioa  to  propound,  nor  exprefs  conclufion — in 
Jhort,  omnia  fuhJIantiaUa  judicii  funt  fublata.  Sometimes 
even  the  libel  and  all  the  proceedings  may  be  viva  voce. 

(23)  As  having  given  a  clear  fketch  of  the  praftice  of 
the  ecclefiaftical  courts  in  another  work  on  ecclefiaftical 
law. 
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The  Ubel  being  filed  with  all  due  circumftances, 
the  next  ftep  is  the  giving  in  of  inipugnant'5  an* 
fwen  This  may  be  a  general  confeffion,  in  which 
cafe  he  is  faid  to  con  tell  the  libel  affirmatively ;  or 
a  general  denial,  in  the  nature  of  a  plea  of  the 
general  iffue,  which  Contefts  it  negatively:  or  the 
libel  may  be  oppofed  by  exceptions,  or  matters  de- 
fenfive,  and  after  being  anfwered  in  fome  of  thefe 
ways  (any  of  which  modes  of  anfwcring  in  a  fum- 
mary  proceeding  amount  to  or  are  taken  for  con- 
tefiation  of  fuit,  or  in  lieu  of  it  J  (24). 

If  the  impugnant  neither  confeffes  the  promo- 
rent's  libel,  nor  contefts  it  negatively,  i.  e.  doth 
pot  plead  the  general  iffue,  he  probably  th^n  put* 
in  an  exception,  which  may  be  either  peremptory 
or  not :  if  it  perempts  the  fuit,  it  muft  do  fo 
either  for  caufe  apparent  on  the  face  of  the  libel, 
or  for  caufe  firft  appearing  in  the  exception  itfelf. 
In  the  former  cafe  it  anfwers  to  a  general  demur- 
rer— in  the  latter,  to  a  fpecial  plea  in  bar. 

If  it  doth  not  perempt  the  fuit,  but  excepts  for 
the  defe6l  of  form  in  the  promovent's  pleading,  or 
from  matter  fet  forth  in  itfelf,  but  not  amounting 
to  a  bar,  it  anfwers  iu  the  firft  place  to  a  demurrer 
for  warn  of  form ;  in  the  latter,  to  a  plea  in  abate- 
ment. But  ftill  to  all  thefe  various  pleadings  the 
civil  law  has  affigned  only  the  general  name  of 
exception,  with  a  diftiadion  into  thofe  dilatory 
and  thofe  peremptory. 

(24)  See  the  ftrift  meaning  of  donteftati^n  of  ftfit^  in  tte 
chapter  oti  the  Prailice  of  the  Civil  Law. 


a^y.;  IX.]    THE  ADMIRALTY,  &c.  415 

If  the  impugnant's  pleadoth  not  merely  exclude 
the  promovent's  action  by  a  legal  objeftion,  fuch 
as  that  of  a  fonner  decifion  on  the  fame  point  be- 
tween the  fame  parties,  but  fets  up  a  defence  on  the 
meKts,  ihewing  that  he  has  no  caufe  of  Xuit,  this 
is  by  the  civil  law,  as  we  have  feen,  termed  A- 
fenjioy  a  defenfive  matter. 

To  the  plea  of  the  defendant,  defenfive  or  ex- 
ceptive, the  promovent  may  reply  in  various  ways, 
as  the  cafe  may  require,  e.  g.  by  contefting  the 
admiffibilfty  of  his  adverfary's  exceptions,  which 
may  be  compared  to  joining  in  demurrer;    by 
contefting  it  negatively,  if  it  was  in  the  nature  of 
a  plea  in  bar;  or  by  putting  in  to  it  a  peremptory 
exception,  which  is  as  a  demurrer';   or  perhaps 
by  fpcciallj'^  replying,  though  fuch  fpecial  replica- 
tions are  not  frequent.     The  promovent  poflibly 
may  rejoin  by  a  pleading  called  a  duplication; 
and  in  the  old  Roman  law  we  find  mention  alfo  of 
triplications  and  quad ru plications,  names  formerly 
ufed  in  the  Engliflx  law  (25),  inftead  of  rebutters 
and  furrebutters. 

We  have  hitherto  confidered  the  promovent  as 
filing  but  one  libel,  and  the  defendant  but  oi^ 
plea,  and  in  fa^  they  can  file  no  more ;  nor  do 
the  books  of  praAice  take  notice  of  any  others: 

(25)  To  go  beyond  a  ^duplication  was  reckoned  iiad 
pleading;  and  it  is  iaid  in  a  note  on  title  19  of  Clarke's 
Pjra&ice,  that  in  the  admiralty  of  Holland  a  duplication  is 
not  allowed^ 
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but  additional  allegations  (26)  may  be  put  in,  not 
charging  new  or  diftiud  caufes  of  fuit  or  grounds 
ofdetence>  but  only  new  circumftances  or  addi- 
tional fads  in  fupport  and  confirmation  of  the 
original  pleadings,  Thefe  muft  be  reftraincd  from 
running  to  excefs  (27)  by  the.difcretion  of  the 

court. 

Each  party  is.  entitled  at  any  time,  even  down 
to  the  hearing  of  the  caufe,  to  demand  the  anfwer 
"of  his  adverfary  upon  oath  to  every  one  of  his 
pleadings:  a  manifeft  advantage  in  the  praftice 
of  this  court  over  that  of  courts  of  equity,  where 

(26)  Allegatiofi  ftt  termes  dt  Palais  eft  la  citation  d'une 
autorite  d'appuyer  une  propofition. — Encyclopedie  of  Di- 
derot &  D'Alembert,  Paris,  1751. 

Allegationes  partium — rationes  quas  reus  &  aflor  pro- 
ducunt ;  hinc  nata  noftris  vox  familiaris  alleguer  de  eo  qui 
inftrumenta  vel  teftes  vel  rationes  pro  fuo  jute  tueiido  pro- 
fert. — Du  Frefnes'Gloflary* 

The  word  comes  not  from  allegare^  which  is  ad  alium 
mitterey  but  frpm  alligarcy  i.  e.  ad  ligare^  to  tie  or  anndX 

(27)  Eft  et  alius  modus  refraenandi  hzs  fecundas' &,  z\U 
quando  etiam  tertias  &  quartas  propoiltiones  materiaruAi 
five  allegationum,  fays  Oughton,  note  on  title  112.  The 
two  methods  appear  by  that  and  the  following  fe&ion :  ift. 
Petendo  expenfas  retardati  procefllis.  2d,  Affignando  ter« 
minum  infra  quern  ad  amputandas  diiationes,    fi  muItipIi-> 

•  centur  allegationes.     He  here  fpeaks  of  the  number  as  6nly 
« limited  by  the  difcretion  of  the  courts  or  in  coniequence  of 

Xome  rule  ferved  upon  the  oppoiite  party »     In  the  ecclefi<* 

aftical  courts  it  is  ufually  confined  to  three* 
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this;  benefit  is  confined  to  the-  plaiHti^r,  im^ds  the 
defendant  has  ground  for  filing  a  cijofi  bill. 

If  the  party  decreed  and  cited  to  give  in  a  per'-; 
fonal  anfwer  doth. not  pbey  ths^t  citati^  or  ordery 
a  citation  viis  &  modis  iifues ;  and  if  be  fijU  con^ 
tinues. .  contumacious,  a  citation  goes  aga^nft  the 
bail  or  fuj^ties  to  produce  himi. which  if  thqydo 
not  do,  nor  appear  to  make  excufe,  proclamatiou 
being  thrice  made  for  them,  they  are  to  be  de- 
clared contumacioui^,  a^d  a  decree  P^de  to  appre* 
bend  them  perfoivally*  ; 

If  the  party  ,^q>pear,  he  is  fw^cn.to  give  iajliig 
pcp^ons^l  anfwer  before  a  day  a|]^f)j^  whiph  if! J^e 
omits  to  do,  he  will  be  attachjcd  (SQ^  and  Clarke 
fays  may  be  liable  to  fine  and  pecuniary  penalties. 
But  this  is  not  a  court  of  record.  Exq^ptions 
may  be  put  in  to  thefe  perfonal  aufwersy  raS;  to  ajtt 
janfwer  in  chancery* .  «a;    ,  =  •  ,:    -a 

(28)  The  text  will  be  illuftrated  by  ^e  ^lloi^infl;  Cixl 

•       ■       •  ■     •  I    i  i  to 

traft  from  rules  in  a  caufcV 

2(j  SeAoii^  £after  tertii/-  Decree  hi  inlViners  4fid  cbttit- 
puliory*  -  .  .  *  ^  i 

3d  Seffioni  Decree  for  ktkf wms  returne4|  ipdi  cckti^ACb 
continued  tp  next  court  day.  /y    .  f .  .  r  .       .    )  -     -^ 

ift  Sefion^  Trin.  term*  He  appeared  to  decree  for-ai^ 
fwers.  -  ,,  :.    ^   ,     - 

31ft  July.  Impugnant  decreed  to  be  attached  for  not 
anfwering.  ,  .  . 

2d  Seffion,  Michaelmas  term.  Impu'gttAht'  {Sroduced  for 
hi$  infwers.  His  proSor  uh<fertakes  to^f  the  tpnta^ 
macy  feos.      lU  i%Sv^m  ^ditiAU^ 

VOL.  Ilf       *  fi   E 
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•  The  patties  irho  are  not  fufficiently  relieved  by 
the  perfonal  ani^ers  of  their  adverfaries,  muft  pro- 
ceed toprorfby  witHeflfes  and  iirftruments.  Atid 
kei*e,  as  Clarke  refers  us  entirely  to  the  prdlftScb 
of  the  ^icelefiaftical  courts,  with  fome  fmall  tari- 
ation  by  him  poitited  out,  it  is  my  bufin'ds  to" 
prntii  out  whftt  thkt  praftice  is  as  to  ptooft'  and 
dfcpo^ions. 

Thi  pleading'  being  filed,  a  term  probatory  is 
gfiiniied,'  wittrin  which '  UTtnefles  *ffe  to  be  pro- 
ducedy  which  by  the  courfe  of  the  court  lapfei^,' or 
is'tertninated  ctfrthe  next^ourt  day.  This  is  thrice 
tepfeted;  fo  thdtrfhe  three!  ptt>batory  tenrrts  would 
by  thi'ftife  wthe-  court  lapfe  on  three  fiicceffive 
Cottrt'^da^%  iPthey  were  not  continued,  which 
tht^y^'aftrtoh:  always  are,  on  tlie- proftor's  prayer, 
ftr^futA  a  reafetiable  fpace  of  time  as  isneceflary 
for  the  examination  of  the  witaeflfes,  'until  the  op- 
jjofite  party  o;r  the  judge  objeft  to  any  unreafon- 
able  delay.     Thefe  continuances  are  abfolutely 

Itlffil^^UtA^P^  ^^  fcarceany  Laftanx^  would  it  be 
poifible  for  the  party  to  bring  up  witneffes  per- 
JMffii^'tiariiig  tt  a  grettt  d^ance,  nor  for  the  ex- 
aminer to  examine  them  within  the  ordinary  curial 

The  term  probatory  is  common  to  both  paLrties, 
1.  e.  each  may  examine  during  the  time  granted  to 
jtbei , other,  a^d^^  Imgt^  it  continues;  and  there 
^Jt^:\t}^  ^pxti^  pro^tory  granted  on  each  of  the 
^qgafciQssoi>t.ptoadiiigii»  which  either  paity  is  at 
liberty  to  file ;  during  which  terms  probatory  each 
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party  is  at  liberty  to  produce  witneflfes,  not  only 
to  the  matters  contained  in  the  laft  allegation 
filed,  bnt  ^Ifo  to  thofe  in  all  the  preceding  allega- 
tions; fo  that  until  publication,  iind  as  lid^ng  as 
any  term  probatory  is  in  exiftence,  the  Whole  cauib 
and  all  the  contents  of  all  the  allegations  are  open 
to  proof. 

If  the  party  who  prayed  the  tetnl  probatonry  is 
delayed  by  want  of  the  perfonal  anfwcr  of  his  ad- 
verfiiry,  the  term  probaitory  runs  only  from  the 
time  of  that  anfwer  coming  in ;  and  though  it 
may  have  lapfed,  yet  for  fpecial  caufe  the  party 
will  be  reftored  to  a  term  probatory  by  the  court : 
on  die  other  hand,  if  the  party  obtjtitiing  itfliould 
afterwards  change  his  mind,  and  think  it  unne^ 
ceffary  to  examine  further  witnelTes,  he  may  i^- 
nounce  it,  except  it  has  been  granted  in  pairit  of 
the  opponent's  contumacy  who  abfents  himfelf,  ot 
except  the  other  party  has  accepted  it,  and  pro* 
tefted  of  uling  it  as  common  to  both,  nnlefs  he  fb 
accepts  it  merely  for  delay,  and  afterwards  doth 
ttot  examine  witneffes,  in  which  cafe  he  muft  pay 
(eofts  of  procefs  retarded^ 

If  the  witneffes  appear,  they  ate'  fwoW  (tinder  i 
penalty,  as  Clarke  fays)  to  undergo  their  examina^ 
tion :  if  they  do  not  appear,  a  compulfory  pfocels 
iffuea  to  make  tt^erii  appear ;  or  if  they  cannot  be 
ferved  perfonalfly,  a  decree  ortzitatioxi  viis  &  modi% 
ftnd  if  that  be  not  obeyed,  a  warrant' fbt  theit 
pe^onal  apprehenfiott. 
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The  probatory  tenn  is  naturally  continued  by 
the  contumacy  of  the  witneffes  to  give  time  to 
fubdue  it ;  but  if  the  judge  has  reafon  to  think 
that  their  abfence  is  the  effed  of  any  coUufion  or 
trick  to  delay  the  caufe,  he  may  proceed  to  the 
affignation  for  fentence ;  but  yet  if  they  aiierwatds 
appear  before  fentence,  and  purge  their  contempts> 
they  may  be  examined  by  leave  of  the  court. 

The  witneffes,  not  contumacious,  are  produced 
Jn  court  within  the  probatory  term,  and  fworn  ; 
or  if  at  a  diftance,  a  commiflton  iffues  to  examine 
them  (29).  On  their  produdion,  Oughton  give^ 
particular  directions  about  the  adverfaries  diffent^ 
ing  to  their  production,  and  protefting  of  its 
.nullity,  which  in  practice  is  not  now  done,  the 
adverfary  merely  fwearing  them  to  give  true  an- 
fwers  to  his  queries,  iti  cafe  he  means  to  crofe- 
examiue  them.  Oughton  fays,  that  the  judge 
admoniflies  them  to  appear  to  be  examincjd  before 
the  next  court  day,  or  within  fome  competent 
4ime,  but  neither  is  that  the  modern  cuflom  (SO). 
The  party  pi'bdujping  them  gives  notice  to  the 
opponent  of  the  articles  of  his  libel,  to  which  he 
int<9Qds  to<  examine  them* 


..  -L 


'{29)  Oughton  fays  in  a  note,  title  .80,  though  the  wit- 
'mff^s  ^uft  be  produced  within  the  probatory  term,  they 
may  be  examined  after  it  has  lapfed,  and  fo  is  the  pradiice^ 
All  that  is  neceiTary  is  to  produce  them  within  the  time. 

(30)  The  court  ufually  adodoniflies  them,  that  they  muft 
attend  the  examiner  of  the  court  to  be  examined,  and  that 
the  examiner  will  give  thenl  due  notice  of  the  time. 
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The  witncfles  produced  becomitig  thereby  com-* 
mon  to  both  parties,  the  adverfary  may  adminifter 
to  them  interrogatories,  which  he  muft  do  within 
twenty-four  hours,  unlefs  further  time  be  grant* 
ed  (SI).  A  copy  of  the  hiterrogatories,  accord- 
ing to  Oughton,  is  not  to  be  given  to  the  oppo- 
nent, and  this  crofs-exami nation  doth  not  pre- 
clude objeftions  to  the  witneffes  (32).  The  party 
producing  them  cannot  impeach  his,own  witneffes, 
infomuch  that  though  he  may  afterwaitls  chufe 
to  wave  their  examination,  yet  he  cannot  prevent 
the  oppofite  party  from  crofs-examining  them. 

The  witneffes  are  to  be  feci^tly  and  feparately 
examined,  not  in  the  prefence  of  the  parties  qr 
other  witneffes.  Their  depofitious,  after  being 
read  over  to  them  article  by  article,  and  they 
afked  whether  there  be  any  thing  which  they  wiih 
to  alter  or  amend  (33),  are  then  to  be  figned  by 
the  witnefs,  aiid  he  afterwards  repeated  before  the 
judge,  i.  e.  afked  again  in  the  open  court  by  the 

(3i)  Each  party  of  courfe  may  read  the  evidence  given 
by  his  witnefles,  as  well  as  thofe  of  his  adverfaries,  ot^ 
their  crofs-exaqilnation. 

(32)  i.  e.  As  I  conceivp  to  their  ikyings>  for  I  appro* 
hend  he  cannot  afterwards  obje<5l  to  their  perfons.  Oughton 
thinks  that  interrogatories  more  frequently  prejudice  thaa 
ai&ft  the  party  offering  thera. 

(33)  How  much  is  this  preferable  in  fome  refpe£b  to  an 
examination  at  nifi  prius,  where  every  incautious  or  bafty 
impr^on  is  inftantly  beUowe4  to  the  jury^  and  infifted 
upon^  without  giving  time  to  the  witnefs  to  corred  t 
particle,  or  if  he  attempts  to  do  it,  perjury  or  prevarication 
is  immedtaiely  charged  on  him. 

£S  3 
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judge,  whether  there  be  any  thing  which  he 
wiflies  to  correft  or  alter.  This  is  indifpenftbly 
neceflary,  becaufe  though  the  examination  is 
before  the  examiner,  it  is  always  prefumed,  fays 
Oughton,  to  be  in  the  prefence  of  the  judge. 

If  the  witneffes,  through  illnefe,  imprifonmentj 
age,    or  infirmity,    are  incapable   of  attending, 
although  refident,  the  judge,    or  his  furrogate, 
or  I  fuppofe  the  ufual  examiner,  may  attend  and 
examine  them  ^t  their  own  houfes ;  and  if  they 
live  at  a  diftance,    they  muft  be  examined    by 
commiflion  proceeding  from  the  judge,  if  they 
are  within  his  jurifdiftion ;  otherwife  letters  requifi-  ■ 
tpry  muft  go  to  the  judge  within  whofe  jurifdiftion 
they  refide,  requefting  him  to  examine,  or  have 
them  examined,  as  it  is  called,  fub  muiua:  viciffi- 
tudinis  obtentUj  from  the  mutual  aid  thus  granted 
by  thefe  feveral  jurifdi6kions ;  or  commiflipns  be 
granted  to  foreign  parts  for  the  examination  of 
witneffes. 

I  fhall  firft  confidpr  commiffions  iffuing  within 
the  jurifdiclion  where  the  caufe  arifes.  Thefe  com- 
hiiffions  iffue  to  fucli  perfoi^s  as  the  judge  may 
pleafe,  ufually  the  examiner's  deputy  examines, 
or  other  officers  or  appointees  of  the  court,  em-, 
powering  them  jointly  and  feverally  to  fit 
and  examine,  at  an  appointed  time  and  place^ 
affuming  to  themfelve?  an  actuary,  i.  e.  a  regifter, 
properly  among  the  notary  publics,  with  a  term 
affigned  for  tranfmitting  or  returning  the  com- 
fttiffion,  and  the  term  probatory  is  to  be  continued 
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until  the  day  of  the  return^  and  praperiiotic6(34) 
given  to  the  oppofite  party  of  the  time  of  opear 
ing  and  proceeding  on  the  commiffioa. 

Examiners  are  fometioies  nominated. by l:d]^ 
parties,  a  prafilicc  whrch  Oughton  Jwrnfelf  ob»- 
ferves,  is  fraoglit  with  many  mifchiefe,'  inafmuch 
as  the  commifiioners  fo  nominated  will  -naturally 
make  themfelves  parties^  and  be  in  danger  of  not 
examining  indiiFerently,  and  deviating  into  per* 
petual  contefts(35).  •  The  A\nidom  therefore  of 
ecciefiafiical  judges  has  taken  a  hint  .from  the 
fuggeftions  of  Oughton,  anxl  commiflions  are  noi^ 
ufually  in  thofe  courts  directed  but  to  an  officer 'Xif 
the  court ;  and  the  proftor  of  either  party,  if  hsi 
chufes  to  have  the  commiffion  attended,  liiuft  do 
fo  either  in  perfon,  or  by  a  fubftitut^^  who  muft 
be  a  prodor  (^36). 

Now  that  an  officer  of  the  court  examinesi 
whp  is  probably  a  notary  public  hinkfelT,  it  is 
often  thougbt  unneceflaty  to  affuniei  an  actuary* 

The  oppofite  party  may  join  in  the  boqimiffiou 

«  .1 

(34)  Which  IS  three  days,  according  lo  Oughton*  :  -.^ 

(35)  Part^  folent  nominate  .cOmmiiTarids  fibi  amidiE* 
mos,  &  ita  communiter  lion  dicuQtur  commiShtn  juJUh  ffd 
partium ;  &  gerunt  fe  ut  partes^  tit.  86.  fee.  8.  and  read 
his  note  to  the  fame  fedion.  .  ;    ^  . 

(36)  A  prpctor  can  here  appoint  a  fiibftilute;  Strifll^ 
fpeaking,  a  pn>£lor  cannot  appotnt  a  Yubftitut^  till  after 
contiftatton  of  fait,  whfcn  contirfbtion  of  Uk  it  JMN^ 
farjr*  Tkis  n»ans,  hb«rci^r,  wBore  be  has  ke  '(pidb4 
iiutliorttjr  fof 'lb  d^ing$>Jbdk^tniUy  A>«thttf  «ri|lMi  f^ 

j;  :p  4  ^  '-^^^^  -^^^ 
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t6  &ve  ospeace,  and  examine  his  own  witneflfea 
under  the  fame.  When  the  commifiion  goes  down 
he  may  admtnifter  interrogatories,  or  if  he  does  not 
chufe  by  his  prodor  to  be  prefent,  he  may,  at  the 
tinje  of  fpeeding  the  commiffion,  deliver  in  his  in- 
terrogatories to  the  regifter,  not  to  be  ihewn  to 
any  perfon  until  the  commiflion  be  opened  ;  but  if 
afterwards  he  chufes  to  be  prefent  by  his  proclor, 
thefe  interrogatories  may  be  fubfti*a£ied,  and  new 
ones  adminiftered :  If  no  interrogatories  be  prer 
viouily  prepared,  he  ufually  gets  a  reafonable 
time  from  the  commiffioners  below  to  prepare  and 
bring  in  interrogatories^  having  only  twenty^four 
hburs  in  flci£lnefs. 

If  the  adverfe  party  doth  not  appear  at  the 
time  of  fpeeding  the  commiflion,  he  is  to  be  thrice 
publicly  called,  and  every  thing  is  to  be  done  in 
psnam  contumacies,  in  pain  of  his  contumacy ; 
and  Oiighton  thinks,  that  if  he  doth  not  chufe  to 
be  prcfent,  he  ought  to  take  care  at  the  time  of 
granting  the  commiffion,  to  proteft  of  nuUitfes, 
for  that  other  wife  he  cannot  afterwards,  except 
againU  the  witneffes.  Tit  86.  fee.  1 1 . 

The  certificate  of  the  eitecution  of  the  com-! 
miflion  is  to  be  dire6):ed  to  the  judge,  fubfcribed 

,        * 

lieral  proxy,  they  have  fucb  a  fpecial  clauft  empowering 
Ibbftitution  ab  inkh. .      • 

*:  If  the  proflor  difobeys  fuch  an  order  of  the  court  as 
d^v^  be  may  be  fufpejided ;  and  it  is  to  be  noted^  diat  a 
pMi^r ^ doAors  comiSKmsfii^fided,  cannot  have  a  mam 

4lfam*U»  wibre  bim.    &e.  3  BaicQn's  Ab.  ^i.  and  Bxan^ 
^titkPxoacA 


r 
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and  figned  by  the  perfons  appointed  to  expedite 
the  commiflion,  and  containing  all  the  a£ls  done 
by  virtue  thereof.  Every  leaf  of  the  depofitions 
iliould  be  fubfcribed  not  only  by  the  witnefle:!, 
but  alfo  by  the  commiffioners,  and  the  whole 
carefully  fealed  up  with  an  authentic  feal,  until 
produced  in  the  court  from  whence  it  iffued,  and 
aperture  there  prayed. 

If  the  commillion  is  to  be  executed  in  foreign 
parts,  it  may  perhaps  be  dire&ed  to  the  principal 
magiftrate  of  the  place,  or  bis  deputy;  and  in 
fuch  cafe,  as  it  is  difficult  to  afcertain  the  exaft 
time,  the  commiflion  may  be  more  indefinitely 
dire6i;ed  to  be  executed  between  Aich  a  day  and 
fuch  a  day,  giving  due  notice  a  certain  number 
of  days  before  to  the  oppofite  party, 

PUBLICATION, 

Whenever  the  proftor  of  either  party  doth  not 
intend  to  produce  or  examine  any  more  witneffes, 
he  may  pray  publication,  which  fometimes  oa 
fpecial  circumftances  is  prayed,  faving  the  exami- 
nation or  repetition  of  fome  particular  witnefs. 
Publication  may  be  flayed  on  fufficient  caufe  at 
the  prayer  of  the  oppofite  party,  and  putting  in 
a  new  pleading  upon  his  part  (if  the  whole  num- 
ber allowed  him*  be  not  out)  is  always  fufficient 
camfe,  and  fiays  it  of  courfe ;  fo  that  where  ezdk 
party  chafes  to  put  in  their  three  pleadings,  and 
are  ready  with  them,  publication  cannot  pals  till 
they  are  all  ^i^hauilod;^  wd  the  witqeiTes  ta  then^ 
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examined ;  but  the  party  which  prays  to  flay  pub^ 
]ication,  muft  be  ready  with  hb  pleading  at  the 
time  it  is  prayed  ;  it  is  for  the  court  to  determine 
whether  publication  be  unreafonably  or  defignedly 
delayed,  or  commiflions  tedioufly  or  improperly 
executed,  and  to  ad  accordingly. 

Publication  having  paiTed,  and  copies  of  the 
depofitions  being  given  out,  if  the  witneffes  have 
not.  fully  anf\Vexed  to  intenx)gatories,  the  court 
mil  oblige  them  to  anfwer  more  fully ;  if  other 
ej^ceptions  appear  to  the  teftimony,  the  parties 
Will  offer  them.  Thefe  exceptions  to  witneffes  are 
eithei'  general  or  fpecial ;  the  former  offering  ge- 
neral objedions,  the  latter  Ipecifying  particular 
faels,  caufes^  and  reafoos  of  exception  ;  and  each 
of  them  may  be  to  the  perfous^  as  that  they  are 
of  infamous  charader,  or  to  the  fayingSy  that 
they  are  contradiftory,  repugnant,  or  extra' 
articulate  \  and  the  party  may;  faith  Oughton, 
demand  the  oath  of  calumny  or.  malice  from  him 
who  excepts  generally,  to  oblige  him  to  fhew  that 
he  doth  not  except  for  the  fake  of  delay. 

Probatory  terms  are  granted,  on.  thefe  except 
tions,  and  commiffions  to  examine  as  in  the  prin-* 
cipal  caufe. 

The  party  to  whofe  witneffes  exceptions  are 
piade,  may  bring  others  to  corrpborate  them,  and 
piay  ajfo  impeach  the  witneffes  produced  to  i^p- 
port  the  exception,  who  are  called  reprobatory  of 
the  original  ones,  by  others  r^rotafory  0i  them, 
but  the  con  tefl  can  go  bo  i^u11i^,.a^  to 
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the  adage^— 7«  teftem  tejles^   Sg  in  hos  ftd  non  datiir 
filtra. 

The  party  excipient  may  corroborate  his  wit* 
nefles  alfo,  but  corroboration  cannot  aid  thofe  to 
whom  fpecific  objeftions  have  been  put  in  (37). 

Exceptions  to  witneffes,  if  any,  being  difcuffed, 
the  caufe  is  now  ready  for  heariog ;  but  even  at, 
or  after  this  ftage,  one  fpecies  of  evidence  is  ftill 
adniiffible,  that  of  fuch  folemu  inftruments  and 
written  documents  in  which  there  is  no  danger 
of  perjury,  and  which,  though  if  alleged  in  the 
libel,  they  ought  to  be  produced  before  contefta- 
tion  of  fuit  (or  the  aft,  whatfoever  it  be,  which 
in  fummary  caufes  is  fubftitiited  for  it) ;  at  all 
p vents  before  the  fecond  affignation ;  yet  are  fome- 
times  permitted  to  be  produced  and  proved  as  ex- 
hibits even  at  the  hearing. 

If  thefe  inftruments  are  in  foreign  languages, 
perfons  ikilled  in  thofe  languages  are  to  be  fwora 
as  interpreters,  and  a  copy  of  their  tranflation, 
path  being  made  of  its  fidelity,  lodged  with  the 
regifter(38),  as  proof. 

Publication  having  pafled,  the  judge  affigns 
to  hear  fentencei  and  to  inform ;  and  of  thefe 
affignations,  to  hear  fentence  in  fuinmary  caufes, 

(37)  Oughton,  note  to  title,  loz. 

(38)  Clarke  feems  here  a  little  inconfiftent.  He  makes 
the  pro&OT  then  pray  that  the  original  maj  be  re-delivered; 
and  3ret  he  fays^  it  qught  to  remain  in  the  power  of  the 
regifter. 
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there  are  properly  and  ftriAIy  two ;  the  fecond 
correfponding  to  conclufion  in  plenary  caufes^ 
and  precluding  the  admiflion  of  all  further  evi- 
dence, without  fpecial  licence  obtained  from  tlie 
judge.  Indeed,  in  caufes heard fummariflime,  as  are 
fometiines  fuits  for  feamens  wages,  they  are,  fome- 
times  after  publication,  ordered  at  once  to  be  heard 
fummarily  next  court  day.  And  indeed  in  fome 
of  their  fuits,  when  trifling,  there  is  po  publica- 
tion, witneffes  being.only  examined  viva  voce  at 
the  hearing ;  and  it  is  faid  in  a  note  on  title  19 
of  Clarke's  Praftice,  even  that  their  petition  need 
liot  be  in  writing,  though  it  unifon:^dy  is  fo. 

After  the  fecond  affignation  is  paffed,  the  judg^ 
receives  infonnation  by  liearing  the  evidence  read^ 
and  the  arguments  delivered  by  the  advocates, 
and  then  proceeds  to  pronounce  definitive  fen*- 
tence. 

We  have  thus  far  confidered  the  fuit  carried  on^ 
direftly  between  two  parties,  but  it  may  become 
alfo  incumbent  on  a  third  to  intervene  for  his 
intereft  during  their  controverfy.  This  he  may 
do  either  as  a  creditor  having  fome  fuperior  claim, 
or  as  the  real  proprietor,  or  legal  poffeffor  of  the 
thing  in  queftion,  alleged  by  promovent  to  belong 
to,  or  to  be  unjuftly  detained  by  the  impugnant. 
The  intervenent  muft  give  fecurity  by  fidejufr- 
fors,  to  ratify  the  acls  of  his  proftor,  to  appear  in 
judgment  (39),  and  for  cdfts,  if  decreed  againfl 
him.     If  he  intervenes  after  the  firft  decree  oW 

(39)  Not  de  judicato  fohindo^  as  is  evident. 
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tained,  he  luuft  pay  the  coils  of  that  decree ;  and 
the  proftor  of  promo  vent  being  then  funBus  officio^ 
he  muft  cite  the  proradvent  himfelf,  if  he  be 
alive,  other  wife  his  fureties,  to  ihcw  caufe,  if  they 
can,  why  dnterrenent  ihould  not  be  allowed  to 
propound  .his  intereft.  If  promovent  doth  not 
appear,  a  warrant  is  obtained  to  attach  and  arreft 
him. — If  he  doth  appear,  the  intervenent  pro* 
pounds  his  intereft,  and  proceeds  as  parties  pro* 
ceed  in  ordinary  caufes. 

If  the  intervention  be  before  the  firft  decree 
obtained,  the  promovent  may,  notwithfianding^ 
{jo-oceed  agkinil  impugnant,  and  if  he  doth  not 
appear,  go  on  with  the  procefs  for  defaults,  and 
obtain  the  firft  decree,  but  pofl«ffion  of  the  goods 
is  not  to  be  delivered  to  him,  pending  the  fuit 
between  him  and  the  intervenent 

Sentence  and  Execution.  When  the  caufe  has 
beea  heard,  and  the  judge  is  ready  to  pronounce 
fenteuce,  a  citation  iffues  to  the  party  to  iliew 
caufe,  if  he  can,  within  a  limited  time,  why  the 
ientencb  flioiild  not  be  paffed,  and  execution  of  it 
commanded,  and  to  hear  the  fentence.  At  the 
^'  time  ^pointed,    fentence  is  given,  a  fchedule  of 

the  cofis  is  then  pone^ted,  which  the  judge  tax^s, 
appointing,  ascertain  time  within  which  they  are 
to  be  paid.  If  after  a  public  edi^  ilfued,  tho 
defeated  party  will  not  appear,,  the  bail  or  fide- 
juffors  are  taibnilhed,  and  obliged  to  perform  the 
decree,  to  pay  the  "cofts,  and  fometimes,  if  the 
party  live  out  of  the  kingdom,  or  has  no  fixed 


V. 
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domicilfty  the  fidejulTors  are  monifhed  hi  the  firft 
inftance. 

We  have  hitherto  confidered  the  pradice  in  fuits 
againft  ihip^  and  goods,  by  creditors  claiming  a 
lien  thereon,  or  infilling  upon  hjrpothecations 
thereof  made  to  them,  fetting  up  a  pofieflbry 
right  to  the  fame,  or  proceeding  againft  the  fame 
for  collifion  and  damage.  We  proceed  now  tb 
mention  caufes  depending  on  claims  or  queftions 
of  property. 

•  Petitori^  SuitSy  or  Caufes  of  Property:  It  has 
bceii  repeatedly  obferved  in  the  courfe  Qf  this 
work,  that  the  coart  of  admiralty  doth  not  <  at 
prefent  pronounce  dire6Uy  on  queftioii»/of  owner* 
fhip,  and. that  where  ^  queftion  of  property  is 
concerned,  it  has  long  ceded  its  jurifdi6lkm  to 
other  courts,  and  will  not  entertaia  a  qiteAion 
of  property,  unlels  incidentally  arifing  (40),  and 
in  fuch  a  manner  as  is  not  difputed  between  the 

(4a)  See  the  caufe  of  the  Aurora,  3  Robinfon^s.  Rejxnts^ 
P*  J  33-  where  the  court  refufed  to  try  the  cafe,  ^tjb^re,  not 
being  a  corijiat  of  property  fufficient  to  induce  the  court  to 
proceed  upon  it,  as  in  a  cafe  of  poffeflion  j  and  in  that  cafe 
Sh:  W.  Scott  fays,  it  was*  held  down  to  no  very  diftani 
j^#i6d,  to  be  withih  the  jurifdidion  of  thh  court,  to  exa* 
mifie  and  pronounce  for  the  titk  of  ihips,  or  queftions  of 
o\^Berfiiip.  The  ^ourc  now  is  very  caiutious  not  to  ihtcx^ 
(ere  in  que^Hoqs  of  this  nature,  being  (onto  tiioe  after  the 
reftoration  informed  by  other  courts  that  it  M^nged  ex-* 
clufively  to  them.  It  appears  from  I  Shower,  179,  that 
pleas  of  property  were  then  admitted  in  the  ihftancc  court^ 
as  they  flrill  may..  *  - 
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parties,  and  then  it  can  hardly  be  fald  to  judge 
dn  the  matter  of  property  as  a  queftion.  How- 
ever, as  the  court  did  entertain  fuch  queftions 
until  after  the  reftoration,  and  in  not  doing  fo 
may  be  fuppofed  to  fobmit  rather  to  authority 
thjHi  reaioQ,  I  might  be  accufed  of  executing  my 
duty  imperfectly,  did  I  omit  to  mention  fome 
rules  regarding  praftice  in  petitory  caufes,  laid 
down  by  Clarke  arid  others. 

When  petitory  caufes  were  admitted,  if  the 
party  in  a  pofleflbry  caufe  perceived  from  the 
inlpeStion  of  the  proofs  therein,  that  he  had  no 
profpe6l  of  fuccefs  in  the  queftion  of  property, 
he  might  decline  the  conteft,  but  his  adverfary, 
for  the  better  confirmation  of  his  title,  might 
proceed  in  the  petitory,  and  obtain  final  fentence 
therein.  But  if  he  did,  he  liiuft  Ubd  anew,  and 
produce  frefh  prbof^  unlefs  the  evidence  of  the 
witneiTes  produced  in  the  pofleflbry  had  extended 
to  a  proof  of  property.  On  the  other  hand,  the 
party  defeated  in  the  polfeflTory  caufe  might  pro- 
ceed poffibly  with  fuccefs  in  the  petitory^  in  which 
the  proceedings ,  were  fimilar  to  thofe  in  other 
maritime  caufes;  And  fiireties  were  to  be  given 
by  the  fuccefsful  party  in  the  pofleflbry,  for  re- 
ftoringrthe  goods,  if  there  fhould  be^  a  decree 
againfl:  him  in  the  petitory,  at  leaft  if  the  de- 
feated entered  a  proteft  that  he  intended  {o  to 
proceed  (4 1). 

*  (41)  The  fecurity  alfo  went  to  ftand  the  fentence,  pay 
cofts  if  decreed,  and  ratify  his  proxy ;  and  the  promovent 
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Colli/ipn  Cafes.  The  pradic^  in  fuita  againft 
the  fliip  itfelf,  in  08>fes  of  tort  or  damage,  arifing 
from  the  coUifion  of  fhipSj  doth  not,  in  any  ob- 
iiervable  refpeQ;,  differ  from  the  pra£lice  in  any 
other  fuit  againil  the  fhip,  either  where  the  pro-* 
ceeding  is  by  default,  or  where  fom?  perfon  ap- 
pears for  the  fliip,  and  his  intereft. 

Proceedings  in  Perjbnam, 

A  warrant  goes  in  the  name  of  the  *  king  (42), 
direfted  to  the  marfhal  and  his  deputy,  empower- 
ing and  charging  him  to  arreft,  or  caufe  to  be 
arretted,  Me  j&er/o»,  and  him  fo  arrefted  to  keep 
under  fafe  and  feciir6  cuftody,  fo  that  he  be 
forthcoming  before  the  court  to  anfwer  in  a  mari- 
time caufc. 

if  the  warrant  is  to  be  executed  within  twenty 
miles  of  the  capital,  the  marihal  himfelf  is  to 
execute  it;  if  further,  the  party  a6);ing  as  his 
deputy.  The  warrant  is  to  be  Ihewn,  and  the 
caufe  of  aiTeft  told  to  the  impugnant,  who  will 
be  then  detained  in  cuftody,  till  he  gives  a  fuffi^ 
cient  fiedejuffory  caution,    which,    according  to 

in  the  petitory  caufe  gave  fidejuflbry  caution  to  the  (amo 
efFefts,  and  alfo  to  profecute  his  fuit,  I  conceive  in  the  prize 
cx)urt.     See  Browne^s  cafe,  I  Salk.  32. 

(42]  Clarke  fays  it  fhould  be  in  the  name  of  the  lord 
high  admiral,  directed  to  all  jufticcs,  &c.  &c.  and  efpeci- 
ally  to.the  marflia],  and  that  the  r^tfter  liTues  it  of  courfe, 
without  the  judge's  order.  ,   - 
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the  courfe  of  the  court  fhould  be  five  hundred 
pounds.  The  warrant  is  then  to  be  returned,  with 
a  proper  certificate  of  its  execution. 

If  the  impugnant  doth  not  appear,  .he  is  pro- 
nounced contUmacioui^  and  a  freih  warrant  iflues 
to  take  him,  and  the  judge  may  allot  fome  part  of 
the  fecurity  to  the  promovent  to  compenfate  bis 
cofts,  and  if  he  fees  meet  may  remit  the  reft  (43)  ; 
but  if  it  appear  that  the  impugnant  has  fled  the 
kingdom,  and  cannot  be  taken,  the  whole  fum  in 
the  fecurity  or  ftipulation  is  to  be  adjudged  to  the 
promovent  (^44). 

If^  the  impugnant  appears,  and  the  promovent 
abfents  himfelf,  the  latter  is  to  be  publicly  thrice 
called  (45)  ;  and  then  if  he  doth  not  appear,  the 
judge  may  at  his  difcretion  give  fentence  on  th« 
fame  day,  or  expefi;  him  to  another  court-day,  or 
which  is  moft  ufual,  appoint  a  day  at  a  competent 
diftance,  on  which  if  he  do  not  appear,  the  im* 
pugnant  ihall  be  difmifled  with  his  cofts;  and  if 
the  impugnant  thinks  it  probable  that  the  promo* 
vent  will  appear  that  day,  it  is  advifable  for  bin> 
previoufly  to  introduce  his  own  fureties. 

(43)  This  extraordinary  do^rine  I  never  heard  of  in 
pra£tice.  The  reafon  given  in  the  notes  on  Clarke  is,  that 
the  ftipulatipn  is  praetorian,  i.  e.  the  caution  or  fecurity  is 
given  to  the  admiral,  not  to  the  party,  and  if  forfeited,  is 
forfeited  to  the  former. 

(44)  Clarke,  tit.  g.  • 

(45)  Clarke  fays  oddly,  by  the  rnarJhaU 

VOL,  II.  Vi  F 
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Whein  the  party  appears  he  is  .to  give  new^'* 
fareties  (for  the  firft  were  only  bound  for  his  «/>* 
pearance)  unlefs  on  account  of  poverty  he  be  ad- 
mitted at  the  judge's  difcretion  to  ^e  juratory 
caution  (46),  otherwife  to  remain  in  prifon  (47). 

The  fubfequent  fiages  in  the  proceedings  in  fuits 
againft  the  perfon  merely  and  diredlyj  do  not  ap- 
pear to  me  to  differ  from  thofe  againil  the  perfon 
where  he  comes  in  collaterally  (i.  e.  not  to  defend 
himfelf,  but  his  fliip,  the  original  and  dire6k  action 
having  been  in  rem)f  and  therefore  I  think  it  uu- 
nccefTary  here  to  repeat  them. 
*  Let  us  laftly  fuppofe  that  the  perfon  againft 
whom  a  warrant  has  iflfued  cannot  be  found,  or 
that  he  lives  in  a  foreign  country :  here  the  an- 
fcient  proceedings  of  the  admiralty  court  provided 
an  xCafy  and  falutary  remedy,  though,  according 
to  Huberus  (48),  not  authorized  by  the  example 
6f  the  civil  law;  they  were  analogous  to  the  pro- 
ceedings hy  foreign  attachment  under  the  charters 
of  the  cities  of  London  and  Dublin.  The  goods  of 
the  party  were  attached  to  compel  his  appearance. 
By  this  mean^,  if  a  foreigner  owed  money  in  Eng* 
land,  and  any  ihip  of  his  came  into  a  Britifli  har- 

(46)  This,  obferves  the  note  on  Clarke,  is  contrary  to 
Farinacius,  who  fays  the  fidejuffor  judicio  Jijti  is  bound  for 
the?  parties'  appearance  at  all  times  down  to  fentence. 

(47)  The  prifon  may  be  where  the  admiralty  chufes — is 
ufually  the.  Marfhalfea. 

(48)  Sec  Hubei*us  De  in  Jus  Focando.. 
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hour,  or  any  goods  of  his  wirH  ibuhd  ih  theft ' 
realms,  it  was  leizable  by  his  creditors;  and  hf^ 
this  iheans  the  Englilh  Creditor  had  ah  eafy 
femedy  for  his  debt,  and  the  foreign  merchant 
acquired  more  credit  in  England,  when  it  was  fo 
eafy  to  find  remedy  againft  him  j  for  this  proc^fs 
of  attachment  of  goods  went  not  only  againfl 
thofe  in  the  aftual  pofleffion  of  himfelf,  his  faftors, 
or  agents,  but  alfo  againft  thofe  in  the  hands  of 
his  debtors,  fince  the  maxim  taken  from  Juftinian's 
Code  was,  debitor  creditoris,  ejl  debitor  creditori 
creditoris.  This  falutary  proceeding  has  in  latter 
times  gone  into  difufe  in  England,  and  great  is 
the  mifehieT  accruing  to  commerce  from  the  want 
of  it.  It  ftill  prevails  in  many  parts  of  Europe, 
and  gives  to  foreigners  an  evident  advantage. 


Appeals. 

We  come  ultimately  to  confidcr  appeals.  The 
mode  aiid  procefs  of  appeal  from  this  court  is 
fifriilar  to  that  from  the  ecclefiaftical  Courts,  to 
which  therefore  xve  muji  generally  refer.  It  lies 
front  a  vice-admiralty  court  to  the  high  court  of 
admiralty,  or  from  the  latter  to  a  court  of  dele- 
gates. Herein,  however,  they  differ,  that  no  ap- 
peal lies  from  the  court  of  admiralty  for  a  griev- 
ance, except  it  be  a  gravamen  irreparabile,  or  aor 
ioterbcatory  having  the  force  of  a  defimtive  fen- 
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tence,  which  \b  agreeable  to  the  rule  of  the  civil 
law,  though  iM)t  of  the  canon  (49). 

The  appeal  muftbe  iuterpofed  within  ten  daySy 
the  time  allotted  by  the  civil  law ;  whereas  in  the 
ecclefiaftical  couvts  fifteen  are  given  by  ftatute 
ij|£4  Hen.  VIII.  ch.  12;  and  if  from  a  grievance, 
"  fliould  be  in  writing,  and  fpecifically  contain  the 
circumftaiices  of  the  grievance ;  whereas  appeals 
from  definitive  fentence  may  be  either  viva  voce 
in  the  prefence  of  the  judge,  apud  afta  at  the  time 
of  the  fentence,  or  reduced  to  writing  within  ten 
days  after,  before  a  notary  public,  who  draws  up 
an  inftrument  of  appeal,  containing  a  fliort  ac- 
count of  the  nature  of  the  caufe  and  the  fentejice, 
figns  it  before  witnefles>  puts  his  feal  to  it,  and 
thus  it  becomes  authentic. 

Another  remarkable  diftinftion  between  appeals 
from  grievances  and  thofe  from  definitive  fentence 
is,  that  in  the  former  the  appellant  is  allowed  to 
produce  new  evidence,  under  certain  reftri6lions, 
non  allegata  allegare,  <§•  non  probata  probare^  modo 
non  objiet  publicatio  tejlium;  and  the  proofs  are 
confined  nwis  articuUs  ex  veteribus  prudentibus, 
Sg  ad  caufam  pertinentibus ;  whereas  the  appeal 
.^rom  a  grievance  muft  be  fupportcd  by  ihewing 

(49)  Clarke  in  his  5Sth  title  explains  by  examples  the 
meaning  of  a  gravamen  irreparabile.  *' Gravamen  irreparabile 
^  eft  quando  non  fperatur  alia  fententia  de  hac  qaaeftione,  in 
^  eodum  judicio/'  as  if  the  defendant  pleaded  a  releafe,  and 
tbe.judge>.  without  attention  to  his  plea,  adoiitted  hi$  adver- 
fary's  allegation. 
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the  proceedings  of  the  court,  and  from  the  very 
acts  of  the  judge  (50). 

It  is  incumbent  on  the  proftor,  unlefs  otherwi/c 
direfted  by  his  client,  to  appeal  either  apud  a6la, 
or  before  a  notary  in  fcriptis ;  for  if  he  omits 
to  appeal  from  a  definitive,  and  any  damage 
thence  enfues,  he  is  liable  to  an  aftion  by  his 
client. 

Appealing  apud  afta  may  be  fometimes  ne- 
ceflary  to  prevent  the  inftant  intermeddling  of 
the  advefary  with  the  effe6ts;  and  at  others  may 
not  be  advifable,  as  if  it  be  apprehended  that  the 
judge  will  aflign  too  fhort  a  time  to  retrocertify 
(51). 

The  party  appellant  muft  give  frefli.fecurity,  to 
profecute  the  fuit,  to  pay  the  cofts,  to  appear  in 
judgment,  and  to  ratify  and  confirm  the  deeds  of 
his  proftor,  de  lite  pro fequenday  de  e.vpen/is  folvendis^ 
judicio  fi/iiy  et  ratihibitione  prociiratoris,  for  the 
fureties  below  are  not  bound  in  the  caufe  of  ap- 
peal (52). 

(50)  It  is  a  pra£kice  unknown  in  our  law  (though  con- 
ilantly  followed  in  the  fpiritual  courts),  when  a  fuperior 
«aurt  is  reviewing  the  fentence  of  an  inferior,  to  examine 
the  juftice  of  a  former  decree,  by  evidence  that  never  was , 
produced  below. 

(51)  See  Oughton,  title  294.  For  the  advantage  of  ap- 
peals in  fcriptis  from  interlocutory  having  the  force  of 
definitive,  fee  Oughton,  tit,  295, 

(52)  This  neceffity  of  the  impugnant's  giving  new  fu- 
feties  on  the  appeal,  fays  Clarke,  may  feem  odd,  fince  if 
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The  party,  after  he  has  appealed^  prays  apofiles 
from  the  judge  a  quo^  i.  e.  fhort  letters  difmiflbry, 
figned  by  the  judge,  ftatiug  fhortly  the  cafe  and 
the  fentence,  and  in  the  room  of  further  apoftles, 
declaring  he  will  tranfmit  all  the  proceedings. 

At  the  time  when  apoftles  are  prayed,  and 
granted,  a  time  is  appointed  within  which  the 
party  is  to  retrocertify  to  the  judge  a  quo  what 
fteps  he  has  taken,  who  otherwife  will  proceed  to 
execute  his  fentence.  The  apoftles,  when  grant- 
ed (53),  are  carried  to  the  lord  chancellor's  fecre- 

tb€  caufe  be  remitted  to  the  court  below,  the  fureties  there 
are  bound,  as  if  there  had  been  no  appeal;  but,  fays  he, 
you  maft  confider  jft.  That  upon  this  laft  pofition  there 
bas  been  fome  controverfy.  7,A\j.  Sometimes,  though  the 
promovent  appeals  and  fucceeds,  the  caufe  is  not  remitted| 
c.  g.  where  he  has  recovered  tpo  large  a  fum,  and  the  court 
of  appeal  de^u£ls  the  e^^cefs,  and  gives  him  his  juft  debt, 
3dly.  If  the  impugnant  is  condemned  on  the  appeal,  upon 
new  proofs,  in  a  larger  fuqi  than  thofe  for  which  fentence 
went  againft  him  below ;  in  thefe  two  laft^  cafes,  the  old 
fureties  would  not  all  be  refponfible  to  him.  Therefore, 
fays  Clarke,  in  all  cafes  the  impugnant,  when  be  appeals, 
mufl:  give  new  fureties, 

(S3)  If  the  appeal  be  in  writing,  which  it  always  is,  if 
from  a  grievance,  there  is  no  occafion  for  apoftles,  as  the 
inftrument  of  appeal  itfclf  contains  the  whole  matter  of 
complaint  j  and  where  notice  is  given  to  th'e  judge  of  fuch 
txi  intended  appeal  in  fcriptis,  he  cannot  put  a  rule  upon  the 
party  to  profecutc  and  retrocertify  until  after  the  time  for 
appealing  is  out.  Th^  manner  of  obtaining  a  commiffion 
gf  delegate^,  defcribed  by  Oughton,  is.  fomcwhat  d^i^renC 
froiii  th^  abov.^. 
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tary,  and  upon  the  back  of  them  the  chancellor 
names  commiflioners,  or  judges  delegates ;  and 
the  commiffion  being  made  out,  two  of  them  at 
leaft  muft  accept  it,  which  they  having  done,  iffue 
an  inhibition  to  the  judge  below  to  flop  all  further 
procv:edings,  and  a  monition  to  traufinit  all  the 
paft  proceedings  in  the  caiife  to  them,  which  i$ 
done  accordingly ;  and  this  tranfmifs  ferves  iu  the 
room  of  further  apoftles. 

The  inhibition  contains  alfo  a  warrant  to  arreik 
the  party,  or  is  attended  with  a  citation  ;  and  thefe 
inftruments  are  to  be  ferved  on  the  judge,  regifter, 
and  party,  and  certificate  and  affidavit  of  fervicc 
to  be  returned. 

If  the  appeal  be  from  a  grievance,  and  it  be 
proved  to  the  fatisfadion  of  the  delegates,  or  ad- 
mitted by  the  party  appellate,  the  caiife  is  retained 
above,  and  the  delegates  go  on  to  hear  the  whole 
merits  (54). 

(54)  If  the  refpondent  in  the  appeal  thinks  that  the 
grievance  is  real,  Oughton  advifes  him  to  avoid  further  e;c- 
pence  by  confeffing  the  grievance,  and  paying  the  cofts  \t^ 
curred  on  its  account  ^  and  then,  if  he  were  impugnant  be- 
low, to  pray  that  the  whole  caufe  may  be  retained  by  the 
delegates,  and  that  the  appellant  may  proceed  therein  be- 
fore them ;  but  if  he  were  the  promovent  below,  he  can 
Qblige  him  to  do  fo,  becaufe  the  impugnant  who  appeals^ 
cannot  deny  that  he  confents  to  the  judges  above,  and  makes 
them  Judges  of  bis  caufe.-— Oughton,  tit.  286. 

As  th«  appealing  from  a  grievance  is  very  often  a  trick 
(or  delay,  it  feenis  reafot^able  that  either  party  ihould  have  a 
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The  caufe  muft  be  profecuted  within  a  certain 
term,  i.  e.  the  appeal  proceeded  on  ;  and  this  term 
is  two  fold,  terminus  jurisy  zx^d  terminus  honiinis  ; 
the  latter  fignifying  the  limit  of  time  within  which 
the  judge  has  bound  the  party  to  proceed,  on  pain 
of  his  otherwife  executing  his  fentence ;  the  other 
the  boundary  afligned  by  the  law  in  cafe  none  l^e 
affigned  by  the  judge,  which  is  one  year,  called 
primum  fatale,  becaufe  under  fome  fpecial  cir- 
cumftances  a  fecond  year  may  run,  CdWtA  fecundum 
fatale,  2  Rob.  p.  225  (55). 

power,  by  confcfEng  the  grievance,  to  retain  the  caufe 
^bove.  In  the  title  juft  mentioned,  Oughton  would  feem 
to  make  a  diftindion  between  promovent  and  impugnant, 
giving  greater  privilege  to  the  lattery  yet  in  the  next  title, 
287,  he  gives  equal  power  to  a  promovent  when  made  re- 
fpondent  in  matrimonial  caufes,  or  fuits  for  legacies,  and 
lays  down  a  principle,  furely  extending  to  both  parties,  viz, 
jfppellansy  appellandoy  recufavit  judicem  a  quay  tanquam  Jibi 
fufpe£fumy  (^  minus  indifferentemy  et  confentit  pro  parte  in 
judicem  appellationis, 

(55)  If  the  party  ferves  an  inhibition  on  the  judge  a  quoy 
within  the  time  limited  for  retrocertifying,  that  judge's 
power  ceafes,  and  attempts  or  attentates  of  his  afterwards, 
or  during  the  period  given  to  retrocertify,  will  be  revoked 
and  declared  invalid  by  the  judge  of  appeal.  If  the  appellant, 
after  inhibition  ferved,  neg;Iefts  to  profecute  his  fuit,'  the 
appellate  may  put  a  rule  upon  him  above;  protefting,  how- 
ever, agarnft  the  jurlfdiftion  of  that  court  to  proceed,  other- 
wife  to  be  difmiffed  with  cofts,  and  the  caufe  remitted  to 
the  court  below. 

If  the  party  doth  not  chufe,  or  omits  to  do  this,  and  the 
appellant  doth  not  proceed  durirg  one  year,  the  appellant 
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The  appeal  proceeding,  an  kppellatory  libel  i.^ 
exhibited,:  this  is  contefted  or  anfwered  bv  the 
oppofite  party ;  the  depofitions  are  read  from  the 
tranfmifs,  in  which  all  the  proceedings  below  arc 
made  up  in  the  form  of  a  book ;  advocates  arc 
heard,  and  the  delegates  proceed  to  pronounce 
fentence,  and  according  to  their  judgment  decree 
bene  or  male  appellatum;  and  in  the  latter  cafe 
approving  of  the  fentence  of  the  judge  below,  fend 

» 

back  the  whole  caufe  to  him,  with  all  its  incidents, 
to  be  by  him  carried  into  execution  ;  or  they  may, 
if  they  pleafe,  though  he  remits  the  caufe,  retain 
the  taxation  and  enforcement  of  the  cofts ;  and  it 
muft  be  remembered,  that  all  proceedings  before 
the  delegates  are  fummary. 

Prohibition, — If  a  court  errs  within  the  pale  of 
its  jurifdiclion,  it  is  caufe  of  appeal :  if  it  exceeds 
its  jurifdi6lion,  it  is  fubjeft  for  a  prohibition  (56;, 
which  iffues  out  of  any  of  the  courts  of  law,  moft 

may  call  upon  him  to  (hew  caufe,  why  the  appeal  fhould 
not  be  declared  to  be  deferted ;  and  though  he  appears,  and 
attempts  to  fliew  caufe,  and  offers  to  proceed,  may,  if  he 
can  prove  the  defertion,  |lop  him,  and  then  the  judge  de- 
clares the  appeal  deferted,  and  remits  the  caufe;  but  for 
fome^  fpecial  reafons,  where,  in  the  latter  part  of  the'  year, 
the  party  has  been  diligent,  and  gives  fome  plaufible  reafons 
for  his  delay  in  the  former,  a  part  or  the  whole  of  a  fecond 
year  is  givcij  to  him. 

(S6)  Whatever  is  here  faid  of  prohibitions  to  the  ad- 
miralty, may  be  applied  with  very  inconiiderable  variations 
to  the  fpiritual  courts. 
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ufually  out  of  the  king's  bench,  and  in  time  of 
vacation  when  the  law  courts  are  not  open  (for  a 
judge  cannot  grant  a  prohibition  in  his  chamber), 
may  iflue  out  of  chancer}',    returnable  into  the 
king's  bench  or  common  pleas  (57). 

The  party  muft  take  care  not  to  fubmit  to  the 
jurifdidion  of  the  court,  which  he  doth  not  merely 
by  appearing,  becaufe  he  cannot  tell  what  the 
complaint  then  is  till  a  libel  be  exhibited  (58) ; 
but  if  he  anfwers  the  libel,  without  pleading  to 
the  jurifdiftion  of  the  court  and  declining  it,  he 
cannot  afterwards  obtain  a  prohibition,  unlefs  the 
want  of  jurifdiftion  appears  on  the  face  of  the  libel 
itfelf  (59),  but  if  the  tvant  of  jurifdiftion  appear  on 
the  face  of  the  libel,  he  may  apply  for  a  prohi- 
bition even  after  fentence. 

And  if  the  want  of  jurifdiftion  do  not  appear 
upon  the  face  of  the  libel,  the  impugnant  iliould 
put  in  a  declinatory  exception  or  plea  to  theju- 
rifdiftion,  which  if  it  be  over-ruled,  he  files  his 
fuggeftion  in  the  court  of  law,  ftating  the  cir-' 
cumftanccs  of  his  cafe,  and  fliewirig  them  to  be 
out  of  the  jurifdiftion  of  the  admiralty,  and  fup- 
porting  that  fuggeftion  by  an  affidavit,  applies  for 
^  prohibition,   and  may  be  oppofed  by  counter 

(57)  I  P.  W.  43  and  476. 

(58)  In  faft,  be  cannet  move  for  a  prohibition  before  ap- 
pearance, and  a  libel  exhibited,     i  Salk.  35. 

(59)  In  a  court  of  law,  after  an  imparlance,  it  is  too  late 
to  move  for  a  prohibition. 
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affidavits :  but  if  the  point  be  too  nice  and  doubt- 
ful to  be  determined  on  mere  motion,  the  court 
will  dire6l  the  party  to  declare  in  prohibition,  that 
is,  to  profecute  an  a6iion,  by  filing  a  declaration 
on  a  fuppofition  (which  is  not  traverfable),  that 
his  opponent  has  proceeded  in  the  court  belpw^ 
potwithliandtfig  a  writ  of  prghibitik^ti. 


(  444  ) 


CHAPTER  X. 


ON  THE  PRACTICE  OF  THE  PRIZE  COURT, 

It  IS  the  duty  of  the  commanders  of  all  ihips 
(and  this  duty  is  particularly  enjoined  in  the  in- 
ftruftions  given  to  the  commanders  of  fhips  com- 
miffioned)  v/hen  a  prize  is  by  them  taken  in  war, 
to  bring  the  ihips,  veffels,  and  goods  fo  taken, 
into  fuch  port,  in  fome  part  of  his  majefty's  do- 
minions as  ihall  be  mod  convenient,  in  order  to 
have  the  fame  legally  adjudged  in  the  high  court 
of  admiralty  of  England,'  or  before  the  judge  of 
fome  other  admiralty  court,  Iccwfully  autkorizedy 
within  his  majefty's  dominions,  according  to  the 
place  into  which  the  prize  may  be  brought,  and 
if  they  omit  to  proceed  to  adjudication  of  fuch  their 
prizes,  or  unreafonably  delay,  any  perfons  claim- 
ing property  in  the  ihips  or  goods  by  their  proc- 
tor, or  the  king's  pro6lor,  or  proftor  of  the  ad- 
miralty for  thp  king's  intereft,  as  the  cafe  may 
be,  may  obtain  monitions  to  be  decreed  againit 
the.  captors,  citing  them  to  proceed  to  adjudicaj 
tion,  which  if  they  will  not  do,  the  ihip  will  be 
adjudged  to  the  perfons  or  parties  proving  aa 
intereft. 
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The  prize  being  brought  into  port,-  the  next 
duty  of  the  captors,  or  their  commander,  is,  as 
foon  as  pol^bly  may  be,  to  bring  and  deliver  into 
the  judge  of  that  court  of  admiralty,  to  whofe 
jurifdiftion  the  matter  appertains,  or  his  furro- 
gate,  all  papers,  paffes,  fea-briefs,  charter-parties, 
bills  of  lading,  cockets,  letters,  and  other  docu- 
ments and  writings  which  fhall  have  been  found 
on  board  the  prize,  which  are  to  be  nunibered ; 
and  their  number  fpecified  in  an  affidavit  to  be 
made  by  the  taker,  or  one  of  his  chief  officers, 
or  fome  perfon  prefent  at  the  time  of  the  capture, 
and  of  the  papers  being  found  and  delivered 
up  (1)  ;  in  which  affidavit  it  muft  be  fworn  that 
the  faid  papers,  &c.  are  brought  in  as  they  were 
taken,  without  fraud;  or  if  any  are  wanting, 
they  muft  be  accounted  for,  and  at  the  fame  time 
the  captor  fliould  fend  before  the  judge,  or  his 
lawful  commiffioners,  fome  principal  perfons  of 
the  ihip's  company,  to  be  examined  upon  the 
ftanding  interrogatories. 

Thefe  ftanding  interrogatories  (a  cppy  of  which 
is  to  be  ynet  with  in  every  admiralty  office)  are 
interrogatories  which  have  been  drawn  up  in 
general  terms  with  great  care  and  accuracy,  for 
the  purpofe  of  difcovering  the  truth  concern- 
ing the  intereft  and  property  in  Ihips  and  their 
cargoes. 

(l)  This  duty  is  enforced  not  only  in  private  inftructions, 
but  by  the  a6l  of  the  22d  Geo.  II.  on  pain  of  the  com- 
mander of  the  capturing  (hip  forfeiting  his  (hare  of  the  prize. 


;^ 
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In  the  mean  time  the  fhip  and  cargo  are  to  be 
carefully  kept  and  preferved,  and  no  fale  thereof, 
and  no  wade  or  fpoliation  to  be  admitted,  nor 
bulk  to  be  broken,  before  judgment ;  and  in  the 
plantations  abroad  they  are  to  be  under  the  care 
-of  the  coUeftor  and  comptroller  of  the  cuftoms, 
or  where  there  is  no  comptroller,  of  the  naval 
officer. 

The  fhip's  papers  being  introduced,  with  the 
nfual  affidavit,  the  judge,  at  the  petition  of  the 
captor's  proftpr,  decrees  the  ufual  monition  againft 
all  perfons  in  general  having,  oj  pretending  to 
have,  an  intereft,  &c.  &c.  The  examinations  of 
the  witneflcs  to  the  (landing  interrogatories,  or 
in  prepatorio  are  taken  by  the  judge,  or  fuch  per- 
fon  or  perfons  as  are  by  him  appointed  for  that 
purpofe. 

This  examination  muft  be  finifhed  M'ithin  five 
days,  and  the  monition  iffued  and  executed  in  the 
u/ual  manner,  within  three  days  after  requeft 
made  in  that  behalf  to  the  judge  or  other  perfon 
thereto  authorized. 

If  within  the  fpace  of  twenty  days  after  the 
execution  of  the  monition  (2),  no  perfon  appears 
.to  difpute  the  legality  of  the  prize,  or  if  within  that 
time  a  claimant  appears,  but  doth  not  within  five 
days  from  the  time  of  entering  faid  claim  give 
fecurity  to  pay  double  cods  in  cafe  the  tejBTel  be 

t 

(2)  So  I  underfland  the  a£t'  It  Is  oddly  worded  >  the 
words  are^  if  no  claim  be  entered^  giving  twenty  days  no* 
tice  of  the  monition. 
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adjudged  lawful  prize ;  the  ihip  or  veffel  muft 
immediately,  or  with  all  convenient  fpeed,  be 
condemned,  or  acquitted  and  difchargcd,  upon 
the  evidence  of  the  fhip's  papers,  if  fuch  there 
are,  or  of  thofe  found  on  board  any  other  ihip 
regarding  the  capture,  and  of  the  examinations 
in  preparatorio. 

If  within  twenty  days  a  claimant  appears,  and 
gives  in' his  claim  in  regular  form,  and  within 
five  days  from  the  time  (3)  of  entering  the 
claim,  gives  fufficient  fecurity  to  pay  double  cofts 
in  cafe  his  claim  be  defeated,  and  upon  the  exa- 
mination in  preparatorio,  and  fhips  papers  being 
produced,  there  appears  no  occafion  to  go  into 
any  furthf^r  examination ;  the  judge  is,  within 
ten  days,  ifpdffible,  to  proceed  to  fen  ten  ce- 

But  if  the  court  be  not.  fatisfied  from  the  /hip's 
papers,  and  the  examination  on  the  {landing 
interrogatories,  and  ftill  have  doubts  whether  the 
capture  be  lawful  prize  or  not,  and  it  ihall  ap* 
pear  neceffary  to  the  judge  to  have  an  examina- 
tion of  witneffes  on  pleadhigs  given  in  by  the 
parties,  and  admitted  by  the  judge,  and  fuch 
examination  be  defired  and  the  capture  fiill 
difputed,  he  orders  fuch  examination  accord- 
ingly, under  the  well-known  phrafe  of  further 
proof,  the  parties  put  in  their  pleadings,  and 
the  caufe  proceeds  upon  plea  and  proof,  though 

(3}  This  was  omitted  in  the  old  prize  ads,  fo  that  it  did 
&ot  appear  from  whence  the  five  days  were  computed. 
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foinctimes  the  judge  may  order  further  proof 
oF  a  lefs  folemn  nature,  without  pleadings  being 
filed  or  put  in.  The  proceeding  by  plea  and  proof 
is  of  the  mod  folemn  kind. 

Where  the  parties  are  put  to  plead,  the  clai- 
mant's pro6lor  may  pray  that  his  adverfary  fliall 
aliedge,  and  is  alfo  to  alledge  himfelf,  both  par- 
ties being  plaintiffs  or  claimants,  and  the  pro- 
ceedings go  on  to  fenteuce,  as  in  other  fumniary 
caufes,  according  to  the  couife  of  the  civil  Hw, 
as  may  be  feen  by  the  rules  in  a  caufe  given  in 
the  note  beneath  (4) ;  and  having  been  already 

(4)  PILLANS  ^.  THE  VICTORIA. 

King's  proftor  firft  introduced  the  {hip's  papers,  with  an 
affidavit  annexed,  and  the  judge  decreed  the  ufual  monition 
againft  all  perfons  in  general,  &c.  &c. 

Next  day.  King's  proftor  produced  witnefles  on  the 
ftanding  interrogatories. 

•  Next  day.      Upon  affidavit  a  commiilion  liTued  to  the 
jnarihal  to  unload  and  ftore  the  cargo  of  faid  fhip. 

Next  day.  More  witnefles  produced  to  the  ftanding  in- 
terrogatories. 

Next  day.  D.  F.  ProSor  exhibited  two  claims  for  J» 
Martin,  with  affidavit  annexed,  and  gave  fccurity  to  pay 
doable  coils  in  cafe  the  fhip  and  goods  fhould  be  condemned 
as  lawful  prize* 

Next  day.  Three  more  claims  for  three  other  perfons 
•xfaibited  in  like  manner  by  D.  F. 

Next  day*  A  commiffion  of  valuation  and  appraifement 
of  the  fhip  and  goods  claimed  by  Martin,  decreed  at  his 
proSor's  petition. 

Next  day.  King's  proSor  returned  the  monition  above- 
mentioned,  and  the  certificate  of  the  execution    of  it  was 
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delineated  in  the  laft  chapter,  it  is  unneceflaiy 
to  repeat  them  here. 

On  the  evidence  however  to  be  given  in  thefe 
prize  caufes,  and  the  mode  thereof,  and  the  cafes 
in  which  further  proof  is  ufually  granted  or  de* 
niedy  fome  obfervations  are  necefiary;  but  we 
mud  firil  paufe  a  moment,  to  confider  the  provi* 
fion  which  is  made  by  the  prize  a£b  (when  it  is 
thought  neceflary  to  order  fuch  further  proof  or 
examination  of  witnefles  upon  pleadings,  to  pre* 
vent  the  iliip  ^id  cargo  from  periihing  by  fuch 
delay,  a  commiffion  for  unlading  iflues,  and  the 
judge  caufes  the  capture  to  be  appraifed  by  flcil* 
ful  perfons,  named  by  the  parties,  and  appointed 

continued  as  to  all  perfons  not  appearing,  till  next  coiut-^ 
day ;  and  king's  pro£tor,  at  claimant's  pro£tor's  petition,, 
was  affigned  to  allege. 

Allegations  on  both  fides  contefted  negatively.  Witnefles 
examined  to  interrogatories.  Depofition$  publilhed.  Ex- 
ceptions to  the  promovent's  witnefles'  depofitions.  A  term 
probatory  on  th^  exceptions.  A  corroborative  matter^ 
which  was  by  the  impugnant  contefted  negatively,  and  pro- 
movent  reftrained  to  the  term  of  law  for  proof  tberebf. 
iR.  Term  probatory  lapfes  to  the  corroborative  matter. 
2d.  Term  probatory  lapfes.  Publication  decreed.  This 
was  the  tith  Dec.  13th  Dec.  a  day  for  hearing  is  appoint- 
ed.  i8th.  Caufe  begins  to  he  heard.  25th.  Sentence  of 
condemnation  pafled.  But  in  common  and^idinaiy  cafes 
there  are  no  allegations  i  the  captor  preients  a  petition,  the 
examioations  in  preparalipcy  are  takeof— -the  ufual  monition 
iflues^-a  claim  is  put  iir;vititb  atteftations ;  and  on  the  ihip's 
papers,  and  the  other  evidence,  fentence  is  given. 
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by  the  ccmrt,  and  au  inventory  of  them  bein^ 
firft  taken,  if  the  judge  thinks  neceffary,  by  the 
marflial  or  his  deputy,  and  they  put  into  ware- 
houfcft  with  feparate  locks,  of  coHefiibr  and  comp- 
troller ;  or  if  no  fuch  perfons,  of  the  navy  officer, 
or  agents  of  the  parties,  at  the  charge  of  the 
party  defiring  the  fame,  then,  within  fourteen 
days  after  making  the  claim,  the  judge  ihall  pro- 
ceed to  take  fecurity  from  the  claimants  to  pay 
the  captors  the  full  appraifed  value  of  faid  goods, 
in  cafe  they  be  adjudged  prize;  and  from  the 
captors  to  pay  cofts,  in  cafe  of  a  converfe  dec?- 
lion,  and  ihall. then  make  an  interlocutory  order 
^Of  delivering  the  lame  to  the  claimants,  ortheir 
agents ;  and  if  the  claimants  will  not  give  fuch 
fecurity  for  the  value  of  the  goods,  the  judge 
may  take  it  from  the  captors,  conditioned  to  pay 
the  claimants,  if  the  goods  be  not  condemned, 
and  then,  on  an  interlocutory  order,  caufe  them 
to  be  delivered  to  the  captors.  And  if  fuch  fecu- 
rity be  refufed,  and  the  cargo  be  periihable,  a 
commiffion  of  appraiiement  and  fale  may  itfue, 
and  by  41  Geo.  III.  ch.  g6^  in  the  inftances 
Ihewn  therein,  it  may  be  fent  by  vice-admiralty 
courts  abroad,  to  England  for  fale  (5). 

I  proceed  now,  according  to  the  proipife  above, 
to  m^e  fome  obfervations  on  the  general  nature 

(S)  By  41  Geo.  III.  ch.  96.  in  fuch  cafe  the  procieeds 
are  not  to  remain  in  the  hands  of  the  captors,  but  to  be 
brought  into  the  regiftry,  if  it  be  a  vice-admiralty  court.  . 
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of  the  evidence  in  ptire  caufes,  o!i  the  mode  of 
giving  it,  and  the  grounds  for  granting  liberty  of 
further  proof/ 

The  evidence  to  acquit  or  condemn,  with  ot 
^without  cods  or  daitiages,  muftj  aswehaveften, 
come  in  the  firft  iniknce  from  the  ihip'd  papers> 
and  the  examination  of  the  mailer  atid  other 
prtnciipal  officers,  upon  general  and  impartial 
interrogatories,  for  tvhich  pvrpoi^  there  aire  offi- 
cers of  admiralty  iii  all  the  cgnfiderable  l^-ports  of 
maritime  powers. 

A  claim  put  in  in  oppofition  to  the  captors, 
muft  be  fupperted  upon  oath,  at  kaft  as  to  belief; 
it  is  made  in  a  certain  ufual  form  (6) ;  fubftitution 
of  interefts  isfometimes  allowed  therein,  and  it 
may  be  barred  by  illegality  of  traffic  (7). 

3ome  of  the  grand  circumftances,  which,  if 
proved,  go  ftrongly  to  condemn  the  fliip,  or  at 
leaft  to  excite  ftroDg  fufpicion,  are  thtwantof 
complete  and  proper  papers,  the  carrying  falft 
or  colourable  papers,  the  throwing  papers  over- 
board, prevarication  in  the  mafter  and  officers 
examined  in  preparatorio,  fpoli^tion  of  papei^s^ 
the  mafter  not  knowing  who  the  owners  are,  or 
flot  being  able  to  give  an  account  whofe  ptoperty 
are  the  fhip  and  cargo,  the  national  chara^tef 
and  domicile  of  the  mafter ;    his  condu^,    and 

(6)  See  the  forn^  itt  an  Appendix  io  2d  Rolbinfoi^  i  ^hd  a  - 
feuky  deviation  froth  it,  fame  book,  p.  i;^o. 

•  (7)  See  2d  RobinfoD,  p.  83  arkl  85,  . ,  ^ 
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that  of  the  veflel  herfelf ;  the  time  when  the 
papers  were  compofed,  with  many  others  creating 
greater  or  leis  degrees  of  fufpicion  according  to 
their  nature. 

The  duty  of  the  commiffionersi  or  examiners^ 
in  taking  the  evidence  is  regulated  by  the  prize 
^,  and  certain  paiTages  in  the  in(lni6lions  given 
to  cruifers,  They  are  appointed  by  the  court, 
though  the  court  may  accept  the  recommenda- 
tion of  parties  for  its  own  convenience.  They 
reprefent  the  court,  performing  certain  funfiions 
of  the  court,  and  they  may  b?  revoked  or  con- 
tinued at  the  difcretion  of  the  court. 
^  The  commiflioners  are  bound  to  receive  every 
^ip's  paper,  and  not  to  take  upon  themfelves  to 
judge  whether  ^ey  ^re  of  importance  or  not, 
They  are  to  take  dare  not  to  examine  witnelTes 
produced  at  an  irregular  time;  and  when  the 
depolitions  have  been  taken  or  tranfmitted,  ar$ 
not  to  go  on  examining  afterwards,  as  has  fome- 
times  happened. 

We  comeVnext  to  coniider  the  allowance  of 
further  proofs  where  the  court  is  not  fatisfied 
with  that  priginally  produced,  and  tp  ftate  the 
^nanner  in  which  it  is  made,  the  circumfiances 
which  affedt  it,  or  by  which  this  privilege  of 
the  claimants  is  forfeited,  and  the  efie6b  it  pron 
duces. 

..  Proof  in  ordinary  cafes  may  confill  on  the  part 
of  the  claimant  of  atteftations,  letters  of  orders. 
and  advice,  invoices  and  bills  of  ladings  and  the 
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like.  If  further  proof  be  ordered  for  want  of 
thefe,  or  becaufe  they  are  hot  fufficient,  it  may 
be  either  required  in  general  terms,  or  required 
to  be  of  the  mod  folemn  nature  by  plea  and 
proof.  In  the  laft  mode,  all  the  proof  that  the 
6afe  can  fupply  is  demanded,  each  party  has  an^ 
Opportunity  of  ftating  liis  cafe  in  a  diftinft  allega- 
tion, and  is  called  on  to  fupport  it  by  the  beft^ 
proof  the  nature  of  his  cafe  can  afford. 

Further  proof  then  by  plea  and  proof  opens  the 
cafe  to  both  parties,  but  where  it  is  only  ordered 
from  the  claimant  in  general  terms,  (in  which' 
cafe  it  is  ufually  proof  by  affidavits,  though  they 
are  not  always  fufficient),  further  proof  by  affi- 
davits to  be  exhibited  on  the  part  of  the  captor,  • 
is  only  admiffible  under  the  Jpecinl  direStion  of  the 
court. 

This  privilege  of  further  proof  allowed,  is  for* 
feited  by  the  claimant  if  he  appeal  to  be  guilty 
of  fraud  (8),  or  mala  Jides^  or  violation  of  the 
laws  of  neutrality.  It  is  juftly  faid  to  be  the 
privilege  of  honed  ignorance,  or  hbneft  negli- 
gence. 

When  further  proof  has  been  ordered,  arid  the 
caufe  has  undergone  a  trial  of  this  nature  by 
pl^a  and  proof  it  is  final ;  and  no  fccond  refer- 
ence is  ever  made  for  further  proof  (9). 

(8)  Such  as  faife  claims,  fiilfe  papers,  or  fpoliation. 

(9)  I  Robinfon,  p*  37* 
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If  either  party  be  dlQatisfied  with  the  definitive 

fentence,    or   interlocutory  decree,    haying  the 

■ 

force  of  a  definitive,  palTed  by  any  ^ourt  of  ad- 
miralty or  vice-admiralty  enabled  to  try  prize,  he 
may  appeal  within  fourteen  days  after  it  is  pro- 
nounced, to  the  lords  commiilioners  for  hearing 
appeals  in  caufes  of  prize,  giving  gopd  fecurity  to 
profecute  the  appeal,  and  anfwer  the  condemnation 
and  cofts  if  the  fentence  ihall  be  confirmed ;  bMt 
its  execution  is  not  to  be  fofpended,  if  the  party  , 
appellate  give  good  fecurity  to  reftope  the  fbip  or 
goods,  or  the  full  value  thereof,  if  the  fentence 
b,e  reverfedrf 

The  appeal  mud  be  profecuted  withiu  a  reafon- 
able  time,  and  this  was  bef(Mre  the  (latute  of 
38  Geo.  III.  ch.  38.  by  taking  out  the  ufual 
inhibition  within  three  months  after  fentence  in 
the  high  court  of  admiral^ty,  and  within  nine 
after  fentence  in  any  of  the  vice-adwiralty 
courts ;  but  the  time  is  extended  by  ths^t  aft  in 
a^l  courts  to  twelve  montl^(lO),  within  which, 
if  the  inhibition  be  not  taken  out,  the  fenteiice 
ilands  confirmed  without  power  of  reverfal,  unlefs 
the  tinie  be  enlarged  by  bis  maj^i(ty's  fpecial  ord^r 
in  council. 

When  fuch  his  majefty's  fpecial  order  is  given, 

(lO)  By  that  aft,  where  decrees  had  been  already  given, 
and  no  aji/peal  interpofed  within  nine  months,  the  c2\ptQrs 
not  compellable  to  make.conopenfation. 
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if  dHbribi^tiQii  be.maik.  aftj^r  ttus^thne  of  af^riealln^ 
wouki  he  out  if  ho  fuck  ordet  h^d  been  n^ade^- 
tbi  Cantors  are  ii<>t  .compellable  tc  itiiJice  compcsi^:. 
fkliou(ll).       .  .  r 

.  If  ra  pcdbn  not  a  party  in  the  firft  caufe  inter-^ 
tcine/by  ^pealy  he  mud  by  fiatule  biw  at  the 
fame  time  give  in  hi$  claim,  otiieivwife  his  ap^pc^ 
is  null,  and  pray  the  ufual  inhibition  within  one 
year,  after  which  he  is  not  entitled  to  an  ap- 
peal (12). 

When  an  appeal  is  interpofed,  the  court  of  ad- 
miralty, at  the  requeft  of  either  captors  or  cl?ii- 
mants,  is  by  ftatute(13)  bound  to  order  the 
capture  to  be  appraifed,  and  on  fecurity  being 
given  for  the  value,  to  deliver  it  to  the  party 
giving  fuch  fecurity ;  and  if  there  be  any  diffi- 
culty or  objeftion  as  to  the  fecurity,  may  order 
the  goods  and  effeds  to  be  entered,  landed,  fold, 

(ii)  By  the  fame  ftatutc,  38  Geo.  3.  ch.  38.  In  fuch 
cafe  captors  on  requeft  of  claimants  deliver  accounts  of  fales 
to  his  majefty's  procurator  general,  otherwife  they  lofe  the 
benefit  of  the  a£t.  The  procurator  general  to  defend  in 
fuch  appeals,  in  fuch  manner  as  his  majefty's  advocate- 
general  (hall  diredl. 

(12)  See  33  and  38  of  the  king,  above-mentioned. 

(13)  See  prize  aft,  1793,  and  the  ftatute  38  Geo.  III. 
ch.  38.  Some  modifications  calculated  for  the  meridian  of 
the  Weft  Indies,  as  made  by  the  zSk  41  Geo.  III.  ch*  96* 
will  be  given  in  the  chapter  of  Vice-Admiralty  Courts. 
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and  ^  the  money  brought  into  court,  and  then 
depofited  in  the  bank  of  England,  or,  by  con-* 
lent,  in  public  Ibcurities,  in  the  name  of  the 
regifter,  and  of  truftee)  chofen  by  the  parties  and 
approved  by  the  court;  and  if  the  fecurity  is 
given  by  claimant,  the  judge  is  to  give  the  veffel 
a  paCs  to  prevent  its  being  taken. 


(    *57    ) 


CHAPTER  XI. 


ssc 


OF  THE  ADMIRALTY  AS  A  CRIMINAL  COltRT, 

The  criminal  jurifdiftion  of  the  admiralty  was 

formerly  very  important.     Its  criminal  court  was 

held  before  the  lord  high  admiral,  or  his  deputy^ 

ftiled  judge  of  the  admiralty.     It  had,  according 

to  Sir  W.  Blackftone,   cognizance  of  all  crimes 

,  and  offences,  the  feffions  of  admiralty  now  hath^ 

committed  either  upon .  the  fea,  or  on  the  coafts 

out  of  the  body  or  extent  of  any  Englifh  county, 

and  of  death  or  mayhem  happening  in  aAy  great 

ihip,  being  in  the  main  ftream  of  great  rivers, 

below  the  bridges  of  the  fame  rivers,  which  are 

then  a  fort  of  pprts  or  havens  (1) ;  fuch  fays  the 

commeatatpr,    as  are  the  ports  of  London  and 

Crlbucefier. 

This  court  having  proceeded  conformably  to 
the  civil  law,  without  jury,  fo  that  a  man  might 

(i)  Yet  we  find  conftant  inftances  to  the  contrary  ;  the 
trial  for  the  murder  of  Sir  John  Goodere,  at  Kingroad,  Brif* 
tdlj  by  bis  brother,  a  captain  of  a  man  of  war»  reported  in  the 
State  Trials;  and  Bradfoot's  trial  for  murder  at  the  fame 
place,  reported  in  Poller's  Crown  Law,  wej^e  both  before 
ordinary  commiffigns  q[  gaol  deliveryi  and  not  at  an  ad- 
ipiraltjr  fefiions. 
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be  dq)rived  of  his  life  by  the  opinion  or  caprice 
of  a  iingle  judge,  i^id  having  alfo,  according  to 
the  fame  law,  reqiured  conicifioti^  or  two  witnefies^ 
fo  that  the  guilty  might  often  efcape  (S) ;   the 
Eogliih  nation  became  uneafy  under  its  authority, 
and  having  in  vain  attempted  to  inviside  it  in  the 
reisu  of  Henry  VI.  at  lad  fiicc^eded  in  qbtam* 
ing  the  ad  of  parliament,  S8  Henry  VIII.  ch. 
15.  which  enafted,.  that,  offences  ,upoa  the  fes^r 
fhoiild  be   tried  by  coihmiffioners .  of  oyer  and 
terminer,  under  the  V^ng's  great  feal;   namely,, 
the  admiral  or  his  deputy,  and  three  or  four  more^ 
(among  whom  two  cpmmon  law  juclges  are  ufoally 
appointed)  the  indi6lmerit  being  firft  found  by  a 
grand  jury  of  twelve  men,  and  afterwards  tried 
by  a. petty  jury;  and  that  the  courfp  o^  proceed-" 
ings  ihould  be  according  to  the  Taw'of  the.^land. 
This  is  now,  fays  Blackftone,  the.  ow^  method  of 
trying  marine  felonies  in  the  court  of  jidmiralty  i. 
the  judge  of  the  admiralty  ftill  prciiding  therein, 
as  the  lord  mayor  iis  the  prefident  of  the  {effion  of 
oyer  and  terminer  in  London.     And  yet  how  fai^ 
the  old  common,  law  criminal  court  of  admiralty 
be  extinguiflied,  or  remain  concurrent,  at  leaft  a3^ 
to  mifdemeanours,  may  well  be  a  queftion  as  to' 

tjbib  ancient  court  and  its  pra&ijce^^). 

•»•    •         t 

(a)  Thw  rulci  of  the  civil  law  fecms  to  have  been  in-* 
tended  in  mei^jr,  but  it  often  was  the  caufc  of  crucltyi  by' 
introducing  the-  rack  to  extort  confeffion. 

(3)  Sec  Appendix,  No,  3,  , 
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And  by  this  a4l,  an4  37  Heiiry  VIIL  ch.  4. 
tjiefe  offence^,  may  b^  epquirie^  of,  heard  and 
determined  in  iUch  fhire^  a^^d  places  ih  this 
r^alm,  as  fliall  be  limited  by  the  king's  com^ 
miffion^  as  if.fuch  offences  bad  been  committed 
uponHo^      .   ' 

In  Irelund  a  fimilar  flatute  was  palT^d  in  the 
eleventh  yeftr  of  James  !•  ch.  2. 

By  the  fame. ftatijte,  jg8  Henry  VIII.  tb-e  jury 
is  ^o  be.  of  th^  infhabi^^nt;s  of  the  ihire,  and  no^ 
clis^lleng^  %o  be  fbi*-th^  hundred ;    a«nd  fuch  as 
i^ll  be  convift    of  wy  of  the  offences  men* 
ticmed  ia  the  fk^tqt^  via,  of  treafons,  felonies^ 
robl?er.iefi,^  Hftutders;,  an4,  QOftfed^racii^S  upon;  tb^ 
fea,  or  in   any    hav^n,    river,    creek,    or  pl^ce^. 
\y\\fire  the  admiral    hjithy ;  or .  pretends  to  ha ve^ . 
jurifdf^^on,  jh^ll  fuffer  f^eb  pai;ns  qf  d^atl^^ '  and; . 
loflej  of  lands  and  goqds,  a$  if  they  Ji^'beep: 
coovij6l^d  of  the  fame  offeftc^g  done  upoin  Ipifd., 

§Vibfequent  ftati|t^$  givjpg  authority  XQ  tb^ 
adipnfiralty,  will  b^.  mentioftfd  und^r  the  hea4  <>f 
plrai^y,  jBefo;re  the  abpvtviiientioBed  ftatt^fi? ji  were 
paired,  it  app(5^r8  by  th^  well-known  articies» 
Magiftri  llpughton^  that  it  was  e^ft^mary  f^i  thjs 
admiral  to  make  circuits,  to  fummon  juries  of 
twenty-four  men  to  enquire  into  a  vaft  variety  of 
n^v^l  offence,  and  to  puniih  even  with  de^Jth. 

By  a  very  late  acl,  regular  times  are  appointed 
for  the  fitiiug  of  the  court  of  admiralty  at  the 
Old  Bailey,  viz.  twice  in  the  year.  See  the  Prize 
Aa^  of  1703,  SSGea  IIL  ch.  66. 


^ 
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Our  buiinefs  then  is  to  enquire  what  is  the 
law  which  governs  the  court  of  admiralty  feflions, 
what  the  extent  of  its  jurifdifiion,  and  what  its 
pradtice. 

To  the  6rft  the  anfwer  is  eafy.  Whatever  is  trea- 
fon,  whatever  is  felony,  whatever  is  a  mifdemeanor, 
whatever  is  a  nuifance  or  an  offence,  whatever  is 
mifprifion  or  an  abuie  committed  upon  the  land, 
the  fame  thing  being  committed  upon  the  fea,  or 
within  the  limits  of  this  commiflion,  muft  be  re- 
puted and  adjudged  treafon,  felony,  mifprifion,  of- 
fence, mifdemeanor,  nuifance,  and  abufe,  &c.(4);  it 
is  the  fame  thing,  it  carries  with  it  the  fame  guilt, 
atid  it  is  liable  to  the  fame  kind  of  punifhment, 
with  one  remarkable  exception,  that  wherever  a 
prifoner  would  at  law  be  found  guilty  of  mafa* 
llaughter,  he  was  in  the  admiralty  acquitted  (5). 
But  this  has  been  altered  by  a  late  aft,  39  of 
Kieo.  HI.  ch.  37j  which  puts  this  crime  i>n  the 
feme  ft)Oting  as  if  committed  on  fhore ;  and  con- 
ceiving diflFerently  from  Sir  Lionel,  that  the  law 
previoufly  extended  otily  to  treaibns,  felonies,  and 
confederacies,  enafts,  that  all  offences  on  the  feas 
ihalt  be  liable  to  the  fame  punifhments  as  the  like 
crimes  on  fhore, 

One  marine  crime,  however,  demands  our  pe* 
culiar  attention^  on  account  both  of  its  enormity, 

(4)  Sir  Lionel  Jenkins,  i  vol.  xcvii.  and  fee  the  27th 
article  of  Magiftri  Roughton. 

(5)  This  appears  to  be  derived  froqti  the  civil  law*    .See . 
ante,  the  chapter  on  Public  Wrongs^ 
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and  of  its  being  almoft  confined  to  thefeas;   I 
mean  that  of  piracy* 

Piracy  is  depredation  without  any  authority  from 
any  prince  or  fiate,  or  tranigreflion  of  authority 
given,  by  defpoiling  beyond  its  warrant  A  na- 
tion never  can  be  deemed  pirates.  Fixed  domain, 
public  revenue,  and  a  certain  form  of  government, 
exempt  from  the  chara6i;er  (6).  The  States  of  Bar* 
bary,  therefwe,  are  not  treatM  by  Europe  as  pi* 
rates. 

Mr.  Woodefon  feems  to  think  that  a  commif* 
fion  irom  a  foreign  prince  fcreens  from  the  impu* 
tation  of  pirs^cy,  as  in  Cheline's  cafe  (7) ;  furely 
not,  if  the  comniiffion  be  wantonly  exceeded  :  but 
At  all  events,  our  ftatute  law  puniibes  with  death, 
and  confiders  as  piracies,  depredations  committee^ 
by  his  mqjefiy's  fubjeBs^  under  colour  of  foreign 
commif&ons  (8), 

The  mod  interefting  queftions  which  offer  them^ 
felves  on  this  head  are,  whether  piratical  takings 
can  alter  the  property — whether  all  non-commif* 
fioned  captors  are  pirates — and  to  whom  the  goods 
of  pirates  belong. 

It  is  an  univerfal  principle  of  the  lawnof  nation?, 
that  the  fpoil  never  veils  in  piratical  captors,  and 
pannot  be  by  them  transferred  to  third  perfons, 
)iut  mud  be  reftored  to  the  original  owners  on  fal 


(6)  Cicero  ^hilipp.  4. 

(7}  2  Sir  L.  Jenkins,  754. 

(8)  itmiiz  Will  HI.  ch.  7.  and  18  (Jeo.  II.  ch.  %q. 
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vage ;  but  it  is  laid  there  is  in  escepttcm  if  fold  iii 
market  overt,  at  lead  unlefs  the  pirate  \  be  legally 
convided  Now  this  plainly  cftimot  be,  for  no 
fale  can  be  valid  without  a  legal  aotidemnatioii  (9), 
according  to  the  £ngli(h  rules,  and  that  in  a  pira- 
tical cafe  never  can  be  liad. 

Unlawful  depredation  is  of  the  effence  of  piracy. 
How,  therefore,  any  queftion  could  elver  have  been 
made,  as  to  captures  by  peribns  from  land  feizing 
enemies  fhips  in  our  ports,  or  by  merchant  ihips  ^t 
&a  defending  themfelves  when  attacked,  which 
captures  become  droits  of  admiralty  when  ftatut€S 
do  not  interfere^  doth  not  feem  clean 

The  goods  of  pirates,  not  taken  from  others,  by 
the  common  law  belong,  after  attainder^  to  tbi 
crown  or  its  gjrantee  (10)  ;  and  fo  do  the  fpoil^  ctf 
"^  others  found  on  board,  unlefs  clainfcd  within  rea- 
fonable  time.  But  by  ftatute  (11),  merchant  ihips 
fuccefsfully  fighting  againft  pirates  are  all(^wed  to 
Jhare  in  the  prize  like  privateers^ 

The  flatutes  more  particularly  relative  to  pinlcy 
are  the  following :  Firft,  1 1  and  12  Will.  JIL  ch.  7. 
now  perpetual,  which  empowers  Gommiilioners  un- 
der the  great  feal,  or  the  feal  of  the  admffally,  in 
any  part  of  his  majefty's  domfniofis>  tatry  piracies^ 
felonies,  and  robberies,  committed  in  places  within 
the  admiraFs  jurifdi6tion ;  the  trial  to  be  ha<l  on 
ihipboard  or  upon  land,  as  occafion  may  require.^ 

(9)  Burrow.  694 — ^5.  (10)  3  Bah  nS. 

(11)  aa  and  aj.  Ch*  IL  ch.  ir. 
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The  fame  adtpuniihes  with  death  piracies  cmn-- 
tnitted  by  any  of  his  majefty's  fubjeds,  upon  otbeis 
his  majefty's  fubjedls,  under  colour  of  commiflions 
from  any  foreign  fiate  (18)*  Alfo  all  acceflaries 
;n  piracy,  by  confederating  with  pirates,  receiving 
goods  from  them,  preventing  refiilance  to  them, 
or  in  any  other  mode  therein  enumerated ;  and  i^ 
gives  large  rewards  for  vigorous  defences  againft 
pirates  (IS). 

By  4  Geo.  ch.  11.  all  perfons  who  ihall  com- 
mit any  offiences  for  which  they  may  be  adjudged 
pirates  by.  the  ftatute  of  William,  may  be  tried  as 
by  the  aft  28  Henry  VIIL,  and  are  debarred  the 
benefit  of  clergy. 

By  8  Gea  I.  ch«  24.  fince  made  perpetual,  all 
'  perfons  made  acceffaries  by  the  flatute  of  Williaiu 
.  are  declared  principals,  and  the  cafes  conftituting 
piracy  extended. 

I  know  not  where  fo  well  to  take  the  extent  of 
the  criminal  jurifdi6tion  of  the  admiralty  as  fronf 
the  celebrated  charges  of  Sir  Lionel  Jenkins,  who 
in  faft  almoft  repeats  the  articles  of  Roughton. 

He  begins  by  dating  the  fcope  andend  of  the 
commifiioD,  which  is  to  enquire  of,  hear,  deter^, 
mine,   and  punifh  all  crimes,   mifdemeanors,  of- 

(i2)  See  i8  Geo.  II.  ch.  30.  To  the  fame  purport 
perfons  tried  under  it,  are  not  to  be  tried  again  in  Great 
Britain.   Not  tried  under  it,  may ;  as  for  high  treafoh* 

(13)  By  the  8th  Geo.  I.  feamen  tnaimed  in  fight  with 
pirates,  befides  the  other  rewards,  (hall  be  provided  for  in 
Greeni^ich  hofpital.. 
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fences,  and  abufes^  either  agamft  the  dignity  of 
the  king,  againft  the  p^ace  and  good  government 
of  the  kingdom,  or  againft  the  rights  and  fecarily 
of  the  iiibjed;^  when  and  as  often  as  fuch  crimes 
and  offences  happen  to  be  committed  upon  the 
fea,  or  in  fome  haven,  river,  creek,  or  place,  where 
the  admiral  hath  power  and  jurifdidion. 

He  then  obferves,  that  befides  the  four  feas  (14) 
which  are  the  peculiar  care  of  the  crown  of  £ng* 
land,  the  king  has  a  concern  and  authority,  in 
concurrence  with  all  other  fuvereign  princes  who 
have  ihips  and  fubje£ls  on  the  fea,  to  preferve  the 
public  peace,  and  to  maintain  the  fecurity  of  na- 
vigation all  the  world  over  So  that  not  the  utr 
mod  bound  of  the  Atlantic  0ceah,  nor  any  corner 
<^  the  Mediterranean,  nor  any  part  in  any  fea  can 
prevent,  but  that  if  the  peace  be  violated  upon 
^ny  of  his  fubje6ls,  and  the  offender  be  afterwards 
brought  up,  or  laid  hold  on,  in  atiy  of  his  majefiy's 
ports,  fuch  breach  of  the  peace  is  to  be  enquired  of, 
and  tried  in  virtue  of  a  commifiion  of  oyer  and  ter* 
miner,  in  fuch  county  or  place  as  his  majefty  fliall 
pleafe  to  dired ;  and  whatever  obligation  his  ma- 
jefty has  to  have, the  peace  duly  prefer ved  upon 

(14)  The  quatuor  maria,  as  they  are  called  by  roreigners, 
jand  in  modern  treaties  the  Britifli  feas,  are  thofe  which  fur- 
round  Great  Britain: — i.  the  Channel  fouth,  between  £ng« 
land  and  France  ^  2.  the  Iriih  or  St.  George's  Channel,  an4 
the  Dencaledonian  Sea,  ^afhing  the  weft  of  Scotland ;  3. 
the  Caledonian^  on  the  north  of  Scotland  i  4.  the  German 
Ocean^  walhing  the  eaft  of  Britain. 
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land,  the  fame  he'  hath  at  fea,  iince  tradd  csLnnot 
flourifli  without  fbcurity,  and  fliipping  and  navi-* 
gat  ion  niuft  decay  with  decaying  comtnerfce. 

He  then  infifts,  as  he  had  done  in  other  places 
with  rcfpeft  to  the  civil  jurifdiftion  of  the  ad- 
miralty, that  the  enquiries  and  prefetitrnents  in 
this  court  are  to  be  of  things  done  upon  the;  fea, 
or  in  any  haven,  river,  creek,  or  place,  where  thd 
admiral  hath  or  pretends  to  have  power,  authority, 
or  jurifdiftion.  The  word  pretend,  he  obferves,  has 
been  thus  commented  upon  by  Lord  Coke,  and  the 
uncertainty  it  feems  to  import  cleared  up,  that 
between  the  high  water  and  low  water-mafks,  thd 
admiral  hath  jurifdidion  fuper  nqumn  when  the 
fea  does  flow,  and  as  long  as  it  flows,  but  the  land 
is  infra  corpus  comitatus  at  the  reflow ;  fo  that  of 
one  place  there  is  divifum  imperium  ^t  feveral  times. 
But  not  content  with  this  expoiition,  Judge  Jeti^ 
kins  infifts  on  the  words  of  the  commiffion,  whicli^ 
direfts  enquiry  of  things  done  not  only  upon  th6 
fea,  and  in  havens,  creeks,  and  rivers,  as  in  the 
ftatute,  but  alfo  in  all  places  whatfoever 'withirt 
the  flowing  of  the  water,  to  the  full  fea-mark ;  and 
in  all  great  rivers  from  thofe  bridges  downward* 
that  are  next  the  fea  (15). 

V 

(15)  Here  Sir  Lionel  is  certainly  too  pofitive.  The 
river  at  Limchoufe,  Deptfordt,  and  Gravefend,  has  tjiecrt 
determined  to  be  infra  corpus  (ionlitatus,  and  th^  admiralty 

» 
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He  thea  proceeds  to  confider  the  particulars 
which  come  under  the  cognizance  of  this  criniinal 
court,  which  he  reduces  to  three  heads. 

Under  the  firft  he  places  tieafons,  felonies,  rob- 
beries, oiurthers,  and  confederacies,  upon  the  high 
feas,  &c-  which  are  the  words  of  the  ilatute  of 
Henry  the  Eighth,  which  (latute  is  the  ground 
of  the  commiffion. 

Under  the  fecond,  thofe  offences  and  mifde- 
meanours  which  were  made  fo  by  feveral  other 
fiatutes  recited  in  the  commiflloD,  for  the  due 
obfervation  of  which  the  court  were  made  jullices 
pf  peace  and  gaol  delivery^  in  thofe  cafes  where 
the  tranfgreffion  is  on  the  water :  under  that  head 
be  reduces  thofe  things  which  are  offences  and 
miidemeanours  at  common  law ;  being  enquirable 
and  prefentable  when  they  are  committed  upon 
the  fea,  or  within  the  limits  of  the  commiflion. 

Under  the  third,  head,  he  reduces  thofe  mifde* 
tneanours  and  abufes  that  are  contrary  to  the  an- 
cient laws  and  ufages  of  the  fea,  and  contrary  to 
the  particular  confti];utions  and.  qrdinanqes  of  the 
admiralty  of  England ; .  for  the  pompiiffion  directed 
thofe  things  to  be  enquired  of  tbere  alfo,  though 
they  be  punifhed  folely  before  the  admiral,  or  his 
lieutenant,  in  the  court  of  admiralty. 

there  not  to  have  jurifdi£lion,  fave  as  to  death  or  mayhem  ; 
and  quere  as  to  them,  for  Kingroad,  Briflol,  is  much  more 
the  fea,  and  murther  there  has  been  tried  in  the  recorder's 
couft. 
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He  begins  M'ith  thofe  of  the  firft  mnk,  thd 
blackeft  and  moft  heinou^  enumerated  by  llatute 
of  Henry  th^  Eighth-^treafons,  felonies,  robberies, 
murthers,  uianflaughters^  and  confederacies.  He 
makes  no  obfervation  that  is  new  until  he  comes 
to  confederacies ;  but  from  thence  bis  chai'ge  is  fo 
particular  and  curious^  that  I  have  thought  it  beft 
to  repeat  it  verbatim,  efpecially  as  his  work,  though 
fo  valuable^  is  now  become  very  fcarce^  and  of  no 
fmall  price. 

*'  You  are,  fays  he  to  the  jwy,  to  enquire  if  any 
Ihip-carpenters,  or  other  workmen,  being  employed 
to  work  in  any  haven,  port,  or  creek,  or  in  any 
place  witliin  the  flowing  or  reflowing  of  the  watei\ 
for  the  building,  repairing,  or  fitting  out  o^  ihips^ 
hav6  confederated  Inot  to  work  under  fuch  and 
fuch  a  rate ;  or  liot  to  work  but  at  fuch  hours  of 
the  day,  or  elfe  not  to  finilh  a  work  that  anothef' 
hath  begun.  This  was  anciently  felony  in  fomci 
trades,  and  it  is  ftill  feverely  puniftiable  (16). 

(i6)  By  ftatute  33  Geo.  III.  ch.  67.  if  feairieni  keel- 
men,  ihip-carpenters,  or  other  pcrfons,  riotoufly  endeavour 
fo  hinder  or  deter  other  feamen,  fhip-carpenters,  &c.  from 
working  at  their  bufinefsy  they  ar^  to  be  imprifon«d  an^ 
kept  at  hard  labour  for  a  time  not  exceeding  twelve  months^ 
£econd  offence  felony^  with  tranfpoitaftion*  Maticioufty 
burning  a  {hip,  felony  without  clergy.  For  deftroying  or 
damaging  without  fire,  traDfportation.  All  thefe  oflehCeSj 
if  committed  on  the  high  feas,  arc  triable  at  the  acdmiraky 
feffions,  as  alfo  the  riotou0y  oppofing  the  loadingy  unload- 
ing, or  failing  of  fhip's. 

If  H  2 
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'*  You  arc  to  enquire  of  fuch  mafters  of  (hips  and 
others^  as  havt;  colourably,  and  by  fraud  and  con- 
federacy  with  foreigners,  gotten  foreign  bottoms, 
or  ihips  to  be  made  free,  wliile  foreigners  have  any 
intei-eft  in  them-  You  are  to  prefent  thofe  (hips 
and  the  confederates.  Or  if  any  have  confede- 
rated, and  taken  in  on  board  them  any  goods  pr 
merchandizes  to  be  exported,  or  elfe  to  be  im- 
ported, in  fraudem  legisj  and  cotitrary  to  the  true 
intent  of  the  feveral  a6b  made,  (ince  his  majefty's 
moft  happy  reftoration,  for  the  encouragement  of 
navigation, — Or  if  any  being  upon  the  water,  have 
confederated  and  received  goods  or  merchandizes 
on  board  them,  or  elle  delivered  out  goods  or  mer- 
chandizes from  on  board  them,  without  paying  his 
majefty'^s  cuftoms:  this  we  are  likewife  enjoined, 
by  an  ancient  conftitution  of  the  admiralty,  to 
enquire  after  with  all  diligence.  If  any  feamen, 
officers,  or  common  mariners,  have  either  upon  the 
fea,  or  in  any  port  (cfpecially  in  any  foreign  port), 
by  mutinous  words  or  pra&ices,  invited  each  other 
or  coTifpired  together,  to  oppofe  or  difobey  their 
commanders  (17),   or  to  obftrucl  or  hinder  any 

(17)  Thiisjmay  be  fo  ftill  as  to  merchant  (hips,  but  on 
board  his  majefty's  fhips  of  war  fuch  offences  are  now  tried 
by  courts  martial.  See  19th  and  20th  of  the  articles  of  war 
in  the  ftatute  22  Xieo.  11.  by  which  mutiny,  on  convi£lion 
by  a  court  martial,  is  punifhed  with  death.  Concealment 
of  mutiny  and  feditious  words,  with  death,  or  fuch  other 
puniflimeut  as  the  court  dire<S^.  fiut  f^e  37  Qeo^  JIl^ 
ck  7c. 
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fcrvice  they  were  upon,  efpecially  to  hmder  or 
tireak  any  voyage  in  hand;  I  fay,  fuch  confede-^ 
racies  are  intolerable,  it  is  the  diihonour  of  our 
nation,  the  ruin  of  our  merchants,  and  the  de- 
firudion  of  our  trade ;  therefore  to  be  enquired 
after  moil  diligently,  and  to  be  puniihed  moil  fe* 
vcrely, 

**  Tliere  is  another  fort  of  confederacy  much 
more  dangerous  than  all  this,  becaufe  it  involves  iq 
it  a  public  affront  to  the  crown  and  dignity,  to  the 
right  and  foveignty  of  the  king,  and  alio  a  public 
difgrace  and  reproach  to  this  nation.  It  is  when 
foreigners*^^  privateers,  or  others,  do  confederate  and 
refufe  to  give  and  allow  to  his  majefty  his  ancient 
right  of  the  flag  upon  his  four  feas  ( 1 8),  his  un^ 

(18)  Sir  Lionel  Tenkins  has  given  us  a  memorable  ex- 
ample, in  which  he  was  perfonally  conceri^,  of  this  right 
of  jthe  flag,  carried  to  an  extraordinary  length  early  in 
Charles  the  Second's  reign.  The  Qleaveland  Englifb  yachty 
on  board  which  he  was  himfelf,  being  at  anchor  clofe  to  the 
town  of  Brill,  in  Holland,  a  government  yapht  belonging 
to  the  States  of  Holland,  having  on  board  embaflUors  go*> 
jng  to  England,  paffed  without  ftriking  her  flag^  and  ibon 
after,  being  clofe  on  board  a  Dutch  man  of  war,  the  States' 
flag  was  changed,  and  hoifted  at  the  man  of  war's  toprmail- 
head.  The  capuin  of  the  Englifli  yacht  a(ked  Sir  Lionel 
what  he  fhould  do,  who  told  him  that  even  old  Van  Tromp 
had  ftruck  to  Lord  Arundel  in  Goree  road ;  upon  which  the 
EngliOi  yacht  fired  three  ihot  at  the  man  of  war,  one  und^r 
her  forefoot,  another  over  the  poop,  and  a  third  between  the 
mafts*    The  Dutch  embafTadois  on  this  fent  a  n^efTagi^,  e^^ 
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doubted  right  of  fand^uary  in  his  ports  and  otb^r 

m 

places  of  fafety,  cornmonly  called  the  king's  cham- 
bers ;  or  when  they  conl\>ire  to  clifa)k>w  his  right 
of  fafe  cond^£l  to  fuch  fhips  as  his  ipajeflj  ihall 
grant  his  royal  letters  of  fafe  coadud^  to  pafs  tke^ 
feas,  in  a  time  of  war  as  thi$  is.  All  thcfe  are 
direft  confederacies  ^gainft  the  king,  to  ufurp  his 
rights,  aijd  by  degrees  to  encroach  upon  a  pof- 
iefliori  the  mqft  conftant,  uninterrupted^  and  an- 
cient in  the  whole  world. 

^*  You  are  therefore  to  enquire  if  any  foreign^ 
fliip,  man  of  war,  or  other,  being  met  with  in  any 
part  of  the  four  Britifli  feas,  hath  refpfed  to  ftrike  her 
flag,  and  lowei*  her  top-fail  to  any  of  his  majefty's 
ihips  or  veffels  carrying  his  majefty's  flag,  ^nlign,  or 
jack.  •  Or  if  any  captain  or  commander  of  any  fliip 
or  veffeU  carrying  the  king's  flag,  jack,  or  enfign, 
hath  not  demanded  that  refpeft  due  to  the  king's 
colours ;  when  it  was  delayed,  or  refufed,  or  not 
paid  at  the  dup  time,  and  after  the  accuftomed 
piapner,  and  hath  not  purfued  fuch  refufers  asi 
.  pirates.    Or  if  any  foreign  men  of  war  have  pre? 


prefling  much  furpri;&e,  ^nd  faying  that  they  were  not  to 
ftrike  their  flag,  being  m  their  own  ports.  But  the  bufinefs 
terminated  in  the  Dutch  man  of  war  ftriking  the  flag, 
though  it  was  that  of  the  States. 

feynkerflioek  admits  the  fuperioritjr  of  the  Bntifli  fleets, 
and  that  the  Dutch  w^re  by  treaties  bound  to  ftrike  their 
iBag  in  all  the  fea,  inter  Septemtriones^  fcf  protnontorium 
cui  ncmen  finis  terra^  but  thinks  tb  js  particular  ad  was  in* 
tended  to  provoke  a  war. 
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fumed  to  wear  any  of  his  tnajefty's  colours,  or  the 
colours  of  any  prince  or  nation,  faving  their  own, 
in  thefe  feas,  which  is  ever  the  true  badge  of  a 
pirate,  and  thofe  that,  do  it,  are  to  be  purfued  as 
fuch. 

*'  The  next  thing  is  the  right  of  faa£luary  and 
fafe  condu6t,  which  the  king  hath  time  out  of 
mind  exercifed,  not  only  in  liis  harbours  and  ports, 
but  efpecially  in  his  chambers  ( ly). 

**  You  are  therefore  to  enquire  if  any  men  of  war, 
under  foreign  commiffions  from  any  of  the  parties 
now  in  war,  do  lie  hovering  near  any  of  his  ma-*- 
jefty's  ports,  havens,  or  harbours,  or  ftulking 
within  any  of  thofe  fpaces  called  the  king's  cham* 
bers,  in  order  to  furprize  merchants  fliips  belong- 
ing to  the  king's  friends  and  allies,  and  to  fhap 
them  as  they  are  coming  in  or  going  out  of  our 
ports:  you  are  to  prefent  fuch,  if  you  know 
any,  and  the  king's  majefty  is  to  be  informed 
of  it  out  of  the  records  and  prefentments  of  thMbk 

{19)  The  king's  chambers  are  thofe  tra£ts  of  fea  which 
are  between  fome  of  the  moft  eminent  promontories  or 
points  of  land  (a  ftrait  imaginary  line  being  drawn  betwecA 
them),  for  inftance,  between  Flamborough-head  and  the 
Storn — 'between  the  North  Foreland  and  the  South  Fore- 
land—between Portland  and  the  Start — ^between  the  Land'j^ 
End  and  Milfordx  thofe  chambers  being  fo  reputed  time 
out  of  mind,  2^d  fo  returned  in  the  year  1604  by  juror^^ 
pn  their  oath,  to  the  coiirt  of  admiralty.  See  in  Sir  L* 
Jenkins,  73a,  2  vol.  a  queftion  ariftng  on  a  aipture  of  a 
Spaniard  by  a  Portuguese  in  one  of  the  king's  cfaambers% 
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court,  that  they  be  feized  and  arreiled,  if  they  be 
dfiyen  or  do  come  in,  or  elfe  may  be  fetched  in 
by  his  inajeiiy's  ihips,  and  puniilied  as  wilful 
violators  of  the  treaties  his  inajefty  hath  with  bis 
neighbours,  and  as  malicioiis  difturbers  of  our 
trade, 

*?  You  are  to  enquire  if  any  men  of  war  hava^ 
prpfHrncd  to  feahrh,  ftop,  or  carry  away  by  force, 
any  merchant  fliips  in  their  courfe  at  fea,  under 
prt^tence  of  fufpicion  that  they  belonged  to  their 
pnenjies ;  if  they  have  brought  them  out  of  their 
courfe  to  thcii"  own  ports  without  fufficjent 
paufe  (20),  fuch  as  is  aUp\yed  of  by  treaty  between 
his  majelly  and  the  prjnce  or  ttatp  fiom  which 
the  man  of  war  hath  his  commiiTion ;  that  is  a 
grievous  trefj)afs,  and  the  party  that  hath  done 
\tf  coming  into  any  of  his  majefty's  ports  may  be 
arrefted,  and  his  Ihip  made  to  aufwer  and  fatisfy 
the  merchant's  damage.     Jf  they  have  robbed  or 

pillaged  tliem,  it  is  dQ\ynright  piracy,  as  I  have 
already  told  you. 

^^  Y0\\  are  to  enquire  if  any  foreign  men  of  sfar 
have  broken  the  fafe  conduct  granted  by  his 
piajefty    to    any   of  hjs  allies   witliin   the  fouf 

(20)  In  Sir  L.  Jenkins's  opinion,  even  if  a  foreigner 
carry  away  a  fhip  belonging  to  his  majefty's  allies,  out  of 
one  of  our  ports,  it  is  an  offence  enquirable  and  triable 
before  the  ^miralty  commiffioners  of  oyer  and  terminer, 
and  punifliabie  with  fine  and  imprifpnment,  vol.  2.  p. 
754.  Some  offences  of  this  Jcind,  by  our  own  captains,  have 
t)efn  \n  modern  times  punjOi^d  bv  the  admiralty  court. 
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fe^(21),  or  have  prefumed  to  fight  or  aft  hofti- 
lities  againil  each  other,  when  any  of  his  ma- 
jefty's  men  of  war  in  fight,  and  had  given  the 
fignal  to  forbear  and  keep  the  peace.  Tbefe 
rights  of  the  flag  of  giving  fanftuary,  proteftion, 
and  fafe  conduft,  are  emanations  of  his  majefty  s 
fovereignty  in  thefe  feas,  and  where  yon  know 
of  any  thing  done  to  the  infringement,  or  in  de- 
rogation of  them,  you  arc  to  prefent  and  fpecify  tlic 
particulars,  to  the  end  they  may  be  laid  before . 
his  majefty,  that  he  may,  in  his  royal  wifdom, 
provide  fome  remedy  and  redrefs,  either  by  giv- 
ing orders  to  his  men  of  waa:  at  fea,  or  to  his 
oflScers  in  port,  to  arreft  fuch  fliips  and  com- 
manders as  ihall  have  oifended  in  any  of  thefe 
particulars,  or  elfe  may,  by  his  minifters  and 
ambaffadors  abroad,  demand  fuch  reparation  and 
fatisffiftjon  as  by  the  law  of  nations  is  due« 

^^  Having  don^  with  the  crimes  and  offences 
fpecially  direftcd  in  the  ilatute  of  Henry  VIIL 
we  proceed  to  thofe  to  be  enquired  of  upon  other 
ftatutes  (22)  related  to,  and  fpecially  cited  in  the 

(21)  "\)Ve  have  before  defined  the  four  feas.  In  a  treaty 
in  1674,  between  England  and  Holland,  the  Engliib  do- 
minion of  the  Tea  was  agreed  to  extend  from  Vanftaten,  in 

Norway,  to  Cape  Finifterrc. 

•        ^ 

(22)  The  flatutes  here  ^tended  to  are  fo  very  numerous, 
tl^at  I  find  it  neceflkry  to  refer  the  reader  to  the  Articuii 
Magiftri  Roughton,  affixed  to  the  lail  edition  of  Clarke's 
Pradice,  where  moft  of  them  will  be  found  under  the  re* 
ipective  heads  ^hich  (hey  concern. 
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CtrnimiiTioD,  for  the  due  cxecuticti  of  which  the 
jiifiice»  of  that  court  are  fpecially  appointed  by 
his  majefty  to  be  hi&  juftices  of  peice  and  gaol 
delivery. 

*^  You  are  to  enquire  of  all  nmfances  and  abufes 
irpon  our  fait  waters  and  navigable  rivers  beneath 
thofe  bridges  that  are  next  the  fea  (23) ;  by  ereft- 
ing  of  water-mills,  wears,  flakes  or  kiddles> 
whereby  the  free  courfe  and  palfage  of  boats  and 
refTels  is  hindered,  or  the  young  fry  of  fifli  de- 
flfoyed  ;  and  you  are  to  prefent  as  many  as  are 
within  the  limits  of  that  commiflfion  (24). 

^^  You  are  to  enquire  of  all  fuch  as  have  caft 
balldft,  rubbifh,  or  filth,  into  our  navigable  rivers 
below  the  bridges  next  the  fea  (95),  or  have  laid 
kny  ftones  for. lighters  or  other  boats  in  the  river 
of  Thames,  and  not  laid  them*  a  yard  deep  in  the 
ground,  for  by  that  means  our  harbours  and 
channels  come  to  be  choaked  up;  Ind  the  pafling 
and  riding  of  Ihips  at  anchor  become  daily  more 
and  more  unfafe. 

**  You  are  to  enquire  of  all  fucb  as  ufe  any  ui^ 
lawful  arts,  engines,  nets,  or  means  to  catch  fifh 

{23}  Puniftiment,  by  7th  article  Magiftri  Roughton. 
Fine  at  the  difcretion  of  the  admiral, 

(24)  See  ftatute  9  Henry  III.  ch.  23.  4  Henry  IV* 
cap.  I.  45  Edward  III.  cap.  2.  i  Henry  IV.  ch.  12. 
12  Edward  IV.  cap.  7. 

(25)  Spe  24th  of  the  articles  aforefaid  from  the  Liber 
Niger  J  and  flat.  34  and  35  Henry  VIII.  cap.  9. 
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withal  upon  the  fea,  or  below  thfe  lowed  bridges, 
contrary  to  the  ftatutes  in  that  behalf  provid- 
ed (26),  and  contrary  to  the  ancient  ordinances 
of  the  admiralty ;  likewife  fuch  as  do  dettroy 
fifh  out  of  proper  feafons,  or  while  they  are  of 
an  unfizablc  growth,  and  particularly  fuch  as 
dredge  for  oyfters  between  the  3d  of  May  and  the 
}4th  of  September,  that  is  out  of  feafon,  prefixed 
by  the  ancient  ftatutes  of  the  admiralty  (27). 

-  '*  You  are  to  enquire  of  all  foreftallers  (28), 
fegraters,  and  engroflers  of  our  merchandizes  and 
provifions,  while  they  are  yet  upon  the  fea,  or  in 
pur  rivers,  in  the  way  to  our  ports  or  markets;  or 
>^^ho  divert  them  from  coming  to  market,  thereby 
to  keep  up  the  rate  of  their  commodities.  This  was 
'^nciently  felony  in  fome  cafes,  and  is  ftill  fevereiy 
puniihable  by  law. 

*^  You  ^re  to  enquire  if  any  ufe  falfe  weights 
and  mcafures  upon  the  water ;  if  any  cuftomfers  or 
pomptroUers  Jiave  fliips  of  their  trafficing;  ifai^ 

(26)  4  Henry  IV.  cap.  11.  13  Edward  I.  cap.  47. 
13  Richard  11.  cap.  19.  17  Richard  II.  cap.  9.  i  Cliz. 
cap.  17.    7.  Henry  VL,  cap.  15. 

(27)  See  I2th  article,  Magiftri  Roughton.  Punilhmentt 
^e  at  the  adtniral's  difcretion. 

(28)  See  1 6th  article  Magiftri  Roughton,  by  which  the 
penalty  was  half  a  years  imprifo.ament  -,  and  the  ftatutes 
27  Edward  III.  ch.  ii.  28  Edward  III.  ch.  13.  31  Ed- 
ward  III.  ch.  13.  5  and  6  Edward  VI.  ch.  14.  5  Eliz. 
pap.  13.    13  Eliai.  cap.  25.    21  Jac.  cap.  22.    3  Car.  I. 

pap.  4. 
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do  hire  and  employ  foreign  bottoms,  wbere  there 
»  plenty  of  our  own  to  be  had  at  reafonable 
rates  (29).  Or  if  any  Cuftom-houfe  ofificers, 
water-ballifTs,  and  oth^rs>  do  exa6l  or  receive  any 
iUegal  fees  or  gratnities  upon  the  water,  to  the 
difhonour  of  the  government,  and  to  the  preju- 
dice  of  our  ports  in  the  point  of  trade.  Touching 
thi»,  we  have  a  fpecial  conftitution  of  king  John's 
in  the  admiralty,  enjoining,  that  ftrift  enquiry 
te  made  after  fuch  exactions  and  extortions. 

•*  You  are  to  enquire,  if  any  perfons  have  pot 
feSkd  themfeives  of  goods  or  merchandizes  call 
^way  by  ftorms,  or  elfe  branding,  bulging,  or 
jplilting  againft  rocks,  when  any  living  creature, 
(tliongh  but  a  dog  or  cat)  is  efcaped  with  life 
out  of  the  ihip  or  veifel  fo  call  away  ;  fuch  goods 
are  no  wreck,  the  cuftody  of  thein  belongs 
to  the  admiral,  and  they  are  to  be  reftored  to  the 
proprietors  without  any  fees  or  falvage,  but  what 
the  pains  and  labour  of  thofe  that  faved  them  may 
icafonably  defer ve  (30). 

(29)  Sir  L.  Jenkins  here  points  out  one  of  the  great 
principles  on  which  exceptions  are  allowed  to  the  naviga- 
tion 2tQj  but  then  that  exception  muft  be  made  by  law,  and 
not  left  to  the  individual :  thus  in  the  prefent  reign  numer- 
ous ftatutes  have  palTed  to  permit  the  carriage  of  certain 
commodities,  and  ads  of  indenmity  for  thofe  who  have 
permitted  it,  e.  g.  for  Weft  India  governors,  36  Geo.  III» 

(30)  Of  this  we  have  treated  before  in  the  chapter  of 
Droits. 
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*^  You  are  to  enquire  of  fuch  mafters  of  ihips  as 
have  willingly  or  wittingly  received  any  lilrer, 
gold,  plate,  or  bullion  on  boar-d  them,  to  be 
tranfpoited  over  fea,  or  any  commodity  prohibited 
by  law  to  be  exported,  either  abfolutely  or  \y\thr 
out  licence,  out  of  the  kingdom  (3 1 ). 

**  You  are  to  enquire  if  any  mailers  or  cona^ 
inanders  of  merchant  ftiips,  meeting  with  Turks, 
pirates,  or  fea-rovers,  have  yielded  up  their 
ihips  (93),  or  fuffered  any  goods  or  merchandizes 
to  be  taken  from  them  without  fighting,  unieis 
it  were  in  a  cafe  where  the  enemy  had  more  thaai 
a  double  force  to  theirs ;  ot  having  fliips  of  twa 
hundred  tons  burthen  or  upwards,  and  mounted 
with  fixteen  guns  or  more,  have  yielded  to  any 
force  whatfoever  without  fighting,  fuch  mafters 
ate  to  he  declared  for  ever  incapable  of  taking 
the  command  of  any  Englifli  fliip  upon  them; 
and  if  they  do,  then  to  fuffer  imprifonment  dur- 
ing yie  fpace  of  fix  months  for  each  offence, 
Or  if  fuch  mafters  of  fJiips  have  accepted  of  any 
freight,    reward,    or  gift,    from  fuch  Turks    or 

(31}  Receiving  on  board  ij;iis  majefty's  (hips  any  goods, 
other  than  for  the  ufe  o£  the  fhip,  except  gold,  filver,  or 
jewels,  or  except  goods  fayed  ftom  fhipwreck,  luilefs  b/ 
order  of  th^  admiralty,  is,  by  the  1 8th  article  of  war, 
punifhed  by  cafliiering,  and  incapacity  to  ferve. 

1 

(32}  This  is  evidently  to  prevent  fraud  or  collufion^ 
The  hiftory  of  the  times  will  ihew  why  Turks  and  piraltes 
art  fo  fpecially  m^exitioned.  See  furtKcr  penalties  for  not 
rrfifting  pirates  in  8  Geo.  I.  ch.  24. 
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pirates,  either  In  money  or  goods ;  theif  part  of 
fuch  fliip  (if  they  have  any  in  it)  and  all  they 
are  worth,  is  to  go  to  repair  the  merchants' 
damages. 

**You  are  to  enquire  if  any  mariner,  in  thefe 
cafes  of  meeting  with  pirates,  hath  declared  or 
refufed  to  join  with  their  matter  and  commander 
to  fight  and  defend  their  fliip  (33) ;    or  if  any 

(33)  ^Y  ^  ^^*  ^*  ^^*  ^4*  i^  ^^7  commander  or  odier 
officer  or  ieaman  of  a  merchant  ihip  which  carries  guns  or 
arms,  (hall  not,  when  they  are  attacked  by  a  pirate,  fight 
and  endeavour  to  defend  themfelves,  or  (ball  ufe  any  words 
to  difcourage  the  other  mariners,  and. by  reafon  thereof  the 
ihip  ihall  fall  into  the  hands  of  the  pirate,  every  fuch  com- 
mander, &c.  ihall  forfeit  all  the  wages  due  to  him,  and 
fuffcr  fix  months  imprifonment. 

And  by  this  ftatute,  and  ii  and  I2  William  III.  ch.  7. 
affifting  a  pirate,  or  trading  or  corrcfponding  with  him,  are 
offences  puntfhed  with  death. 

In  his  majefty*s  navy,  by  the  articles  of  war,  negli^ence> 
cowardice,  or  difafFeSion  in  the  commander,  and  difobAience 
of  orders  in  thofe  under  him,  are  punifhed  with  death. 
So  is  refufing  to  aft  on  pretence  of  arrears  of  wages,  or  any 
other  fuch  reafons.  The  punifhment  of  cowardice,  negli-^ 
gence,  or  dlfaiFe£tion  in  the  inferior  officers  and  crew,  is 
left  to  the  difcretion  of  courts  martial. 

The  offences  of  not  refifting  Turks  and  pirates  were 
firft  noticed  by  ftatute  22  and  23  Charles  II.  ch.  11.  which 
makes  the  captain,  on  proof  in  the  court  of  admiralty,  in- 
capable of  taking  charge  of  any  Engliih  fhip ;  and  if  he 
doth,  fubjefts  him  to  fix  months  imprifonment.  If  any 
thing  be  allowed  or  paid  him  back  by  the  Turk  or  pirate, 
gives  an  adion  in  the  admiralty  to  the  owners  of  the  cargo, 
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mariner  has  laid  violent  bands; on  his  commander;^ 
thereby  to  hinder  him  froip  fighting,  this  is  mad^ 
felony.  .  Or  if  any  mfif^^r  of  aa  Eoglifh  fliip, 
being  at  fea,  and  having  jdifeovered  any  ihip  that 
had  hailed  hini  tp  be  a  Turkifli  ihip,  pirate,  or 
fea-rpver, :  hath  departed  out  of  bis  fliip,  and  gone 
on  boar4  fu^h  ^  fca-rov^r,  thereby  hazarding  his 
own  ihip,  ,by  \k\i  d^t<rfition  on  board  tlie  other. 
Oi-  if  any  ma^fs  of  flups  have  infured  their  ibips, 
or  takei^  uppn,  bottpmry  greater  fuj&s  of  moaejr 
than  the  vairte-jof  thj^ij;  adventure,  aijd  have  aft^r 
wards  wilfaUy  caft  .javayj  ox  oth^r^ife  4^oyed 
their  fliipSj  or  procured  it  to  be  done  by  others, 
this  is  felonyl  ^  -  '       ■      ? 

^*  The  neict  things  I  ih*ll  commend  to  yoii^  ztt 
feme  few  things  that  Ire  made  enquirable  by  the 
laws  of  the  fea,  and  the  ancient  conftitutions  of 
the  admiralty-. 

^ '  The  %ft  relates  to  the  flag :  you  ai:e  to  cn^ 
<|iiire  if  9;ny  niMfters  orcommandersof  merdiantmen, 
have  prefumeid  to  wear  his  majefty's  jack,  com- 
monly called- the  union  jack,  in  fliape  or  mixture 
of  colours  approaching  to  it,  fo  that  it  Cannot 
be  eafily  diftinguiihed  from  the  king's  jack ;  or 
any  other  flags,  jacks,  or  enfigns  whatfpever, 
than  thofe  ufually  worn  on  merchant  iliipg,  viz, 
the  fl^  and  jack  white,  with  a  red  crofe,  com- 
monly called  St.  George's  crofs,  pafling  quite 
through  the  fame,  and  the  enfign  red,    with  d 

to  be  repaired  out  of  it;  and  empowers  all  captains  of 
EngUih  fliipS)/  by  virtue  of  procefs  mt  of  the  admhretlty^  to 
feize  ihe  fbips  of  mafters  fo  offending. 
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crofs  on  a  canton,  white  within  the  upper  comer 
thereof  next  to  the  ftaff. 

*'  And  if  any  of  oiir  nierchantmen,  Engliib^ 
Scotch,  IriOi  (34),  or  belonging  to  any  of  his 
majefty's  dominions  and  plantations^  meeting  with 
any  of  his  majefty's  Ihips  or  veffels,  carrying  his 
niajefty's  flag  or  jack,  have  prelumed  to  approach 
too  near  before  they  did  their  duty  by  lowering 
their  toplliil ;  this  is  an  infolence  that  our  countty- 
mfen  are  fometimes  guilty  of:  we  have  kno\^ 
them  before  the  troubles  fined  fmartly  for  daring 
to  come  too  nfear  the  king's  fliip  before  they  ftruck ; 

(34)  Here  he  fpeaks  of  refped  to  the  fisg  from  Britifli. 
fubjedls^  as  he  did  before  as  Arom  fofeigners.  As  to  fo- 
reigners, it  h^  fometimes  been  the  caufe  of  a  war* 

Quaefttum  eft  an  tota  claffis  ordinum  expaftis  his  earn 
reverentiam  tenetur  exhibere  vel  uni  navi  regis,  Anglici, 
quaecunque  fuerit.  Magnis  animis  ea  de  re  a£tum  &  pug- 
nirtum  eft  annis  167 1  &  1672,  Cum  dafSs' ordinum  menfe 
Augufto  1671,  prope  terram  belgtcam  ftaret,  Carolus  IL 
in  earn  immiiit  navim  quandam  luTostam,  an  jacht^  tor-* 
mentis  tamen  munitam.  Mox  navicula  ilia  regia  ab  Ar- 
chithalaflb  ordinum  exegit  fecundum  padht  prvdiStz.  reve- 
rentiam. Quam  cum  non  praeftaret,  ejus  navem  tormentis 
petiit  Anglica.  Carolus,  ordinibus  jam  infenfus,  ca  occa- 
fione  arrepta>  iis  bellum  indixit ;  for,  fays  he,  the  other 
affigned  caufes  of  the  war  were  frigidiffimae. 

Tkis  I  apprehend  is  the  fame  event  related  abore  from 
Sir  L.  Jenkins.  Bypkerflioek,  Quaes.  Juris  Publici,  lib.  5&* 
ch.  2i«  In  another  place  he  enquires  whether. yatchts  are 
veffels  of  war,  and  can  demand  falute. 

As  to  our  own  countrymen,  even  of  latls  years^  profbcu- 
tions  have  not  been  unfrequent  in  the  admiralty,  for  negli* 
gence  in  ftriking  colours. 
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Ibme  two  hundred  pounds ;  nay,  iome  five  htin- 
dred  pounds :  you  are  to  enquire  of  thcfc  men, 
that  teach  our  neighbours  to  behave  themfdvci 
unmannerly,  and  give  them  a  pretence  to  deny 
an  undoubted  right  of  the  crown. 

**  You  are  to  enquire,  if  any  have  received  and 
liarboured  traitors,  felons,  or  outlawed  perfons, 
or  enemies  of  the  king,  in  the  late  wars,  on  board 
any  ihip  or  veffel  at  fea,  or  in  any  harbour  or 
creek,  or  carried  them  over  fea.  If  any  during 
the  late  wars,  have  taken  any  paifoners  of  war; 
and  aftprwards  difcharged,  or  put  them  to  ran- 
fom,  without  the  king  and  the  admiral's  know* 
ledge.  Or  if  any  in  the  late  wars  have  flopped 
any  fhips  or  veffels  at  fea,  belonging  to  the  fub^ 
je(Ss  of  his  majefty,  or  his  allies,  and  pillaged 
them,  afterwards  letting  them  go,  this  is  pi*^ 
racyC35);  or  having  taken  fuch  as  were  really 
prizes  from  the  enemy,  and  have  broken  bulk,  or 
embezzled  them,  or  fubdufted  the  evidence  or 
documents  belonging  to  them,  before  thej 
brought  them  to  judgment,  or  elfe  accepted  com- 
pofition  for  them,  or  carried  them  to  foreign, 
ports  Avithout  bringihg  them  to  judgment. 

(35)  By  ftatute  8  Geo.  I.  ch.  24.  if  any  perfon  belong- 
ing to  any  (hip,  upon  meeting  any  merchant  fliip  on  tho 
high  feas,  gr  in  any  port,  havert^  or  creek,  fhaU  forcibly 
lioard  and  enter  fuch  (hip^  and  though  they  do  n^  feize 
and  carry  her  off,  fhall  throw  overboard  or  deftroy  any  off 
the  goods,  they  fliall  be  puniflied  as  pirates. 

VOL.  n.  II 
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**  You  arc  to  enquire  if  any  fliips,  or  mariners, 
being  preft  for  the  king's  fervice,  have  been 
withdrawn,  or  ran  away,  or  left  it  without  a 
lawful  difcharge.  Or  if  any  of  the  king's  fub- 
jcAs,  or  the  fubjeft*  of  any  of  his  allies,  nay,  if 
any  of  his  enemies  in  the  time  of  the  late  war, 
have  been  evil  intreated  by  any  perfons,  a6ling, 
or  pretending  to  aft,  by  the  king's  commiffion(36)y 
by  beating,  torturing,  or  abufing  them,  con- 
trary to  the  law  of  arms,  and  the  permiffions  and 
ufages  of  war ;  or  having  any  merchantmen  in  their 
charge  or  ccmvoy,  have  not  defended  them  in  all 
dingers,  as  men  of  courage  and  fidelity  ought 
to  do,  or  have  cxafted  any  gratuities  or  rewards 
from  them  contrary  to  their  inftruftions.    • 

**  You  are  to  enquire,  if  any  have  bought  prize 
goods  of  any  foreign  fliips  coming  in  this  time  of 
war  from  abroad  into  our  ports,  without  their  hav- 
ing fpecial  leave  to  fell  (37),  for  their  neceffary  vie- 
tualiing  or  repairs^  to  enable  them  to  reach  their 
oirn  ports.     1  he  buying  fuch  goods>  where  there 

(36)  If  unifier  a  foreign  commif&oiiy  it  is  piracy,  hj  11 
and  12  William  III.  ch»  7. 

{37 )  Whofocvcr  Ihail  take  out  of  any  prize  any  moneyj  plate, 
©r  goods,  unlcfs  it  be  neceffary  for  the  better  fecuring  thereof^ 
or  the  t$te€ffary  ufe  of  bis  majefty's  fhips,  before  the  fame 
|>e  adjudged  lawful  prize  in  the  admiralty  court,  (hall  forfeit 
Ills  (hire  of  the  capture,^nd  fuch  further  punifhment  as 
ttaH  be.  impofed  by  a  court  martial,  or  by  the  c6urt  of  ad*^ 
miralty.  See  eighth  article  of  war  in  ftatute  2Z  Geo.  XL 
^^'  33  f  fee  alfo  13  Geo.  II.  ch.  4. 
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is  no  fpecial  permiffion  to  fell,  being  prejudicial 
to  that  neutrality  which  bis  majefty  is  pleafed  to 
obferve  and  maintain  towards  tlie  feveral  parties 
now  in  >rar,  and  againft  feveral  treaties  now  in 
force  between  his  majefty  and  his  neighbours^ 

**  You  are  to  enquire,  if  any  have  taken  upon 
them  to  conduft  fliips  or  veffels  as  pilots,  being  not 
firft  approved  of  by  the  Trinity-houfe,  and  if  any 
veffels  came  to  mifcarry,  or  to  fuifer  lofs  through 
their  negligence  Qr  want  of  fkill,  it  was  death 
M'^ithout  mercy  by  the  ancient  laws  of  the  fea. 
It  was  death,  likewife,  if  any  did  remove  an 
anchor  out  of  its  place,  without  firft  giving  notice 
to  the  fhip  it  belonged  to,  if  the  death  of  any 
man,  or  the  lofs  of  the  veffcl  enfued  upon  it. 

^*  You  are  to  enquire  of  all  larcenies,  that  is,  all 
fraudulent  and  injurious  taking  of  other  mens' 
goods,  Avithout  the  knowledge  of  the  owners, 
and  in  their  abfence.  Where  the  thing  ftolen  is 
above  the  value  of  twelve  pence,  it  is  death  by 
the  ancient  cuftoms  of  the  admiralty ;  if  under 
the  value,  it  is  but  petty  larceny. 

**  Y'ou  are  alfo  to  enquire  of  thofe  that  rob  and 
pillage  his  majefty 's  ftores  or  provifions  (38),  out 

(38)  By  the  fourteenth  article  of  war,  any  perfon  in  the 
fleet  who  fhall  run  away  with  any  of  his  niajefty*s  fhips,  or 
any  ordinance,  ftores,  ammunition,  or  provifions  belong- 
ing thereto,  fhall  fufFer  death ;  and  by  the  twenty-fourth, 
any  wafttful  expence  of  ammunition,  powder,  iliot,  or 
other  ftores  of  the  fleet,  or  any  embezzlement  thereof,  is 
puniihable  in  the  ofi^enders,  abettors,  buyers,  or  receivers, 
by  a  court  martial,  as  it  may^ think  juft* 
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of  any  of  his  (hips  or  veflfels,  and  of  thofe  that 
being  intruded  with  them,  do  embezzle  or  make 
them  away  at  fea,  or  in  foreign  ports,  fraudu- 
lently and  ialfely,  contrary  to  the  truft  repofexl 
in  them. 

'*  You  arc  to  enquire  of  thofe  who  Ileal  anchors 
and  cables  (39),  long-boats,  buoys,  or  buoy- 
ropes.  He  that  anciently  dole  a  buoy,  or  buoy- 
rope,  though  of  never  fo  little  x'^alue,  fuffered 
death  as  a  felon  (40).  And  of  thofe  that  main- 
tain and  ufe  bum-boats,  as  they  call  them,  upon 
the  river ;  they  are  a  great  abufe,  and,  as  I  may 
call  it  now,  become  a  public  nuifance  ;  for  young 
people  that  at^  by  their  mailers  intruded,  are 
under  a  perpetual  temptation  to  be  cheated  by 
thofe  in  the  bum-boats,  till  at  lad  they  become 
cheats,  tliieves,  and  falfe  to  thofe  that  truft 
them. 

^^  But  above  all  things  you  are  to  look  to  the 
honour  arid  fafety  of  your  poits,  that  ftrangers 
and  others  may  be  as  fafe  in  their  fliips,  as  in  fo 
many  caftles,  from  thieves  and  robbers  by  night. 
AndTuch  was  the  care  of  our  anceftors  anciently 
for  ftrangers,    that  if  a  foreign  veffel,    lying  in 

(39)  tt  was  fo  alfo  for  cutting  a  cable,  if  the  death  of  a 
man  was  occafioned  thereby  j  for  otherwife  they  were  only 
to  make  reparation  in  damage^  to  the  amount  of  the  value 
of  the  fhip^  See  the  40th  and  41ft  articles  ff  Magiftri 
Roughton ;  fee  alfo  fiatute  28  Hen.  VIII. 

(40}  The  mere  dealing  of  anchors  in  port  was  puniibed 
by  forty  days  imprifonment,  article  43. 
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harbour  or  port,  was  robbed  in  the  night,    the 
admiral  took  fix  or  feveu  of  the  mod  fufficient 
neighbours  next  to  the  place,  and  put  them  in- 
ward   till    the    thief  was    found    out,    and  the 
foreigners    had   their   goods   reftored    to    them,  ■ 
without  being  bound  over  to  profecute  the  thief, 
the  admiral  taking  on  him  that  care. 

^'  You  are  to  enquire  of  all  mutinies,  riots  (41), 
fightings,  bloodflied,  maiming,  curfing,  fwear- 
ing,  blafpheming,  in  any  iliip  or  veffel,  within 
the  flowing  and  reflowing  of  the  waters,  particu- 

(41)  The  iftofGeo.  L  ch.  25.  made  perpetual  by  9th 
of  Geo.  I.  ch.  8.  recites  and  puniflies  a  fpecies  of )  iot  fre- 
quent among  feamen,  &c.  but  as  happening  on  land,  not 
cognizable  in  the  admiralty;  I  mean  that  of  workmen 
in  dock-yards,  and  failors  about  the  pay-office,  on  pay- 
days. 

As  to  mutini^,  a  very  fevere  bu^  temporary  a£l  was 
pafled  37  Geo.  III.  ch.  70.  jn  confequence  of  the  mirtinyi!: 
at  the  Nore,  and  has  be^n  ilnce  annually  continued  to  be  ja 
force  until  fix  weeks  after  the  beginning  of  the  fubfequent, 
feffion  of  parliament.  By  this  ad  to  feduce  perfbqs  ferving 
in  his  majelty*s  forces  by  fea  or  land  ftx>m  their  allegiance, 
or  to  make,  or  endeavour  to  make,  a  mutinous  afiembly,  or 
to  commit  any  traitorous  or  mutinous  fraSiict  tubatfiever^ 
is  puniihed  with  death ;  and  though  done  on  the  high  feas^ 
the  offence  may  be  tried  before  any  court  of  gaol  de* 
livery  or  oyer  and  terminer  in  any  county  in  England^ 
Surely  the  paiTage  marked  with  italics  is  too  vague  \  but  it 
is  a  temporary  a£^. 

Quarrelling  and  reproachful  words  in  his  majefty*s  navy, 
are,  by  the  23d  article  of  war,  punifhable  by  a  court  mar^ 
tia}  at  their  difcretion.  ,     ^ 
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larly  of  fuch  mariners  as  have  affaulted  their 
mailers,  being  difobedient  and  rebellious  againft 
their  lawful  commanders ;  as  alfo  of  fuch  mafters 
as  treat  their  mariners  inhumanly,  and  do  not 
pay  them  the  wages  they  have  honeftly  earned. 

**  Laftly,  there  are  feveral  rights  and  emoluments 
belonging  to  the  ancient  office  of  high  admiral 
of  England,  that  are  at  this  time,  by  furrender 
of  his  royal  highnefs,  returned  to  and  vefted  in 
the  crown,  and  it  has  alv/ays  been  the  courfe  of 
this  court  to  give  them  in  charge. 

"  You  are  to  enquire,  therefore,  of  thofe  that 
have  feized  and  taken  to  themfelves  wrecks  at 
lea,  having  neither  grant  nor  prefcription  whereby 
they  may  lawfully  do  it ;  of  thofe  that  have 
polfefled  themfelves  of  flotfons,  jetfons,  lagons, 
derelicts,  deodans,  treafure-trouve,  the  lord  ad- 
Miiral's  tenths  in  men  of  war,  royal  fifhes,  fuch 
§B  whales,  fturgeons,  porpoifes,  ihares  in  the 
<;afualties,  and  eje6lmenta  maris,  the  goods  of 
pirates,  the  goods  of  enemies  in  the  late  wars,  the 
goods  of  traitors,  felons,  out-laws,  felon  es  de  fe, 
when  lying  within  the  jurifdiAion  of  the  ad- 
Biiralty  ;  or  of  any  other  rights  or  perquifites  be* 
V>cging  to  that  office. 

'*  You  are  to  enquire  of  thofe  that  have  broken 
the  arrefts,  or  refufed  to  be  affiftant  to  the  officers 
of  the  admiralty,  in  executing  the  warrants  and 
attachment  of  the  court ;  of  fuch  as  in  contempt 
of  the  jurifdiftion  of  the  admiralty  have  fued'and 
impleaded  others   in  Guildhall  or  other  courts, 
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tondhing  matters  arifing  witliin  the  junfdiftion, 
and  of  ris^ht  befono:inff  to  the  co2:ni2ance  of  his 
iDajefty's  court  of  admiralty.'* 

Such,  and  fo  extenfive  is  the  chart  dra^vn  by 
Sir  L.  Jenkins,  of  the  criminal  juvifdiftion  of 
tb6  admiralty  in  his  time.  But,  fince  that  peiiod, 
many  of  the  matters  above  mentioned  have  ceafed, 
from  difufe,  to  be  examined  into  or  puniflied  by 
this  court,  and  many  more  have  been  fubdufted 
fi'om  its  authority  by  a6l  of  parliament,  exprefsly  or 
impliedly.  The  naval  articles  of  war,  eftabliihed 
by  a6fc  of  parliament  (42),  have,  in  their  effect, 
taken  away  numerous  fubjefts  of  jurifdiftion,  and 
extend  to  all  the  offences  therein  mentioned, 
though  committed  in  places  within  the  admiralty 
jurifdi6lion,  or  rather  are  to  fuch  places  exprefsly 
confined.  The  offences  of  cowardice,  of  defer* 
tion,  of  mutiny,  of  difobedience  of  orders,  of 
quarrelling,  of  wafte,  of  embezzlement,  are  now 
on  board  his  majefty's  ihips  of  war,  triable  by 
courts  martial,  and  :th<5ugh  the  ftatute  (43)  pre* 
,  ferves  a  concurrent  jurifdi6tion  to  the  court  of  ad* 
miralty^  it  is  feldom  reforted  to. 

The  chief  privilege  prefeiTed  to  the  lord  high 
admiral,  or  the  lords  commiffioners  of  the  ad- 
miralty, feems^to  be  that  of  granting  the  com* 
miffions  which  empower  naval  commanders  to 
affemble  courts  martial ;  and  with  refpe6l  to  the 
marine  forces,  they  have  been, em  powered  to  forna 
their  articles  of  war. 

A 

(42)  See  22  Geo.  IL  ch.  33,  {43)  Sec.  25* 

I  I  4 
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Some  fmaller  privileges  are  alfo  exprefsly  rcr^ 
flerved  to  this  court,  or  rather  to  the  infUnce, 
fuch  as  copdet^ining  to  ui^lfe  reparation  for  not 
proteding  Ihip^  under  convoy. 

By  the  prize  afts,  commander*  of  privateers 
taking  ranfom  for  captured  ihips,  are  p^xnifliable 
by  iine  and  imprifonment  in  this  court. 

If  there  be  finy  cloubt  of  the  authority  of  the 
court  niartial,  the  poorer  revert^  to  the  court  of 
admiralty,  and  perhaps  is  always  concurrent  in 
it  though  difufed,  for'  the  ads  authorizing  court$ 
martial,  cxprefsly  take  care  that  the  old  jurifdic- 
tion  of  the  Jfdmiralty  flivM  pot  be  inffinged. 

Thus  in  a  cafe  mentioned  by  Jenkins  of  a  pilot, 
by  whofe  ignorance  3,  king'3  fliip  had  been  loft, 
he  give3  his  ppiniop,  that  if  he  could  not  be 
reached  by  a  court  martial,  he  was  punifliablp 
criminalit^r  by  the  admiralty  court. 

By  the  pri;je  aft,    the  offencps    therein  men- 
tioned^ though  committed  out  of  the  realm,  may 
be  alledged  to  be  committed  ip '  any  county  iii 
cEnsjland. 

By  the  fame  aft,  feffions  of  adniiralty  ipuft  be 
held  twice  a  year  at  the  Olcl  Bailey,  and  may  be 
held .  wherever  the  lord^  of  the  ad|piralty  m^y 
.appoint. 

lu  all  the  provifions  relative  to  this  criminal 
court  of  admiralty,  the  jurifdiftlqn  of  the  cinque 
ports  is  preferved.  Thus  in  the  28th  of  Henry 
VIJL  it  is  enafted,  that  when  any  fuch  commil- 
|ion,   as  therein  the  king  is  empowered  to  grant, 
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^all  be  direfted  to  any  place  within  the  jurifdic- 
tion  of  the  cinque  ports,  fuch  commifTion  iliali 
J)e  direfted  to  the  lord  warden  of  the  ports,  or 
his  deputy,  and  three  or  four  fuch  perfons  as 
the  lord  chancellor  fhall  name;  the  inquifition 
and  trial  to  be  had  by  the  inhabitants  in  the 
cinque  ports,  and  the  members  of  the  fame. 

The  fame  provifion  is  made  in  the  11th  and 
J  2th  of  WiUiam,  as  to  the  offences  puniihed  by 
ft^at  ():atiite« 


(    490    ) 
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OF  VICE.ADMIRALTY  COt^RTS. 

All  the  powers  of  vice-admiralty  within  his 
iBajefty's  dominions  are  derived  from  the  high 
admiral,  or  the  commiffioners  of  the  admiralty 
of  England,  as  inherent  and  incident  to  that 
office.  Accordingly,  by  virtue  of  their  commif- 
fioD,  the  lords  of  the  admiralty  are  authorized 
to  ereft  courts  of  vice-admiralty  in  North  Ame-^ 
Tica,  the  Weft  Indies,  and  the  fettlements  of  the 
Eaft  India  company  (1). 

So  in  Great  Britain  alfa,  the  lord  high  admiral 
doth  (by  virtue  of  his  place)  appoint  in  divers 
parts  of  the  kingdom  his  feveral  fubftitutes  or 
vice-admirals,  with  their  judges  and  fnarihak, 
tinder  the  great  feal  of  the  high  court  of  ad- 
miralty, which  vice-admirals  and  judges  do 
>exercife  jurifdiftion  in  maritime  affairs,  within 
their  feveral  limits,    and  in  cafe  any  perfon  be 

(i)  If  there  had  been  any  doubt  of  this,  it  was  fettled  by 
the  opinion  of  great  aftd  able  civilians,  in  the  cafe  of  the' 
SarragoiTa^  in  1786. 

1 
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aggrieved  by  any  fentence,  or  interlocutoiy  de- 
cree, having  the  force  of  a  definitive  fentence, 
(which  it  has  if  no  other  fentence  is  to  be  ex- 
pefted  in  that  caufe)  he  may  appeal  to  the  high 
court  of  admiralty  (2). ' 

The  court  of  admiralty  in  Ireland  is  not  a 
vice-admiralty  court.  For  its  prefent  tiature  and 
conftruftion  I  muft  refer  to  the  Irifli  a6l  of  1782; 
and  a  claufe  in  the  a6l  of  union,  both  given  ia 
the  appendix. 

-Vice-admirals  are  removable  at  pleafure,  not- 
withftanding  the  ftatute  12  and  13  Edward  III. 
ch.  2.  fee.  3.  ^ 

The  court  of  admiralty  in  Scotland  is  fome- 
times  called  a  vice-admiralty , court.  I  am  not 
fufficiently  acquainted  with  its  conftruftion  to 
pronounce  thereupon.  The  appeal,  I  underftand, 
lies  to  the  lords  of  feffion,  from  thence  to  the 
houfe  of  lords  ;  but  not  having  been  able,  after 
confulting  many  books  on  Scotch  law,  to  get  a 
€lear  account  of  it,  I  fpeak  with  hefitation. 

The  vice-admiralty  courts  which  chiefly  claim 
our  attention,  are  thofe  in  America  and  the  Weft 
Indies. 

Thefe  courts,    by  the  provifions  of    12th  of 
Charles  II.  commonly  called  the  Navigation  Afl, 
and  7  and  8  of  William  III.  ch.  22.  obtained  in  a 
fingular  manner  a  jurifdidion  in  revenue  caufes,     ' 
$otally  foreign  to  the  original  jurifdiftion  of  .the 

(2)  Sec  ftatute  8  £Uzsibetb,  ch.  5. 
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aJmiralty,  and  unknown  to  it;  and  yet^  as  an 
aj^al  lies  from  thefe  courts,  in  all  but  prize 
caufes>  to  the  admiralty  of  England,  the  latter 
thus  entertains  revenue  caufes  (3)  by  appeal  from 
the  Weft  Indies,  which  it  could  not  entertain 
originally. 

Thefe  courts,  being  from  their  remotenefe,  and. 
the  liability  of  minor  judges  in  the  plantations  to 
ittfiuence,  if  not  to  corruption,  fubjecl  to  much 
abuie,  it  became  neceffary  to  control  their  jurif- 
^&ioix  with  a  ftroog  hand  ;  and  accordingl}'-,  by 
the  prize  a6^s,,  their  fees  were  limited,  and  their 
tfeJays  puniflied  (4). 

Thefe  provifions  proving  ineffeftual,  in  the  laft 
feflion  of  parliament  (5)  an  aft  was  made  by 
which  the  prize  conimiffions  of  .vice-admiralty 
courts  in  the  Weft  Indies  having  been  previoufly 

(3]  The  cafe  of  the  ihip  Columbia^  in  1782,  is  a  memo-i 
rable  inftance.  In  that  cafe  Sir  James  Marriott  fays,  the 
court  of  admiralty  derives  no  jurifdl£lioii  in  caufes  of 
revenue  (ajjpropriated  by  the  common  law  to  the  court  of 
exchequer)  from  the  patent  of  its  judge,  or  the  ancient 
jurlfdidion  of  the  crown  in  the  perfon  of  its  lofd  high  ad- 
miral. The  firft  ftatute  which  pla.ces  judgment  of  revenue 
ill  the  plantations  with  the  courts  of  admiralty,  is  the  I2th 
Charles  II. 

(4)  See  29  Geo.  II.  ch.  34.  and  other  a£is,  by  which 
their  delays  made  them  fubjeil  to  a  forfeiture  of  five  hun- 
dred pounds,  half  to  the  king,  half  to  the  informer  j  and 
their  fees  were  limited  to  ten  pounds  in  judgment  on  prized 
under  one  hundred  tons ;  if  over,  to  fifteen  pounds. 

{S)  41  Geo.  III..  ch..9 

o 


Chap.  XIL]    THE  ADMIRALTY,  Sec.        493 

revoked,  the  king  is  enaWed  to  make  competent 
provifion  for  the  judges  of  three  vicc-admira!ty 
courts,  two  of  them  in  any  two  of  the  iflands 
in  the  Weft  Indies,  and  the  other  at  Halifax  ; 
their  falaries  not  to  exceed  two  thoufand  pounds, 
nor  their  fees  and  profits  as  much  more ;  and  his 
majefty  is  empowered  to  eftablifli  rules  and  rcgu- 
latioas  for  Uie  faid  courts,  and  to  alter  and  amend 
fuch  rules, 

Thefe  courts  are  enabled  by  this  at5l;  to  exer- 
cife  jurifdi6lion  over  all  prizes  qarried  into  any  of 
his  majefty's  colonies  in  the  Weft  Indies,  as  if 
brought  into  any  port  of  the  ifland  or  colony 
where  the  courts  are  held ;  and  they  may  iffue 
commiffion«  for  examination  of  witneffes,  of  ap-, 
praifement  and  fale,  or  for  any  other  purpofc  of 
legal  adjudication,  into  any  part  of  his  majefty's 
terrilories  or  colonies  in  the  Weft  Indies  or  Ame- 
rica. 

The  king  may  alfo  iffue  a  commiffion  of  prize, 
whenever  he  may  pleafe,  to  any  other  vice- 
admiralty  court  in  the  Weft  Indies,  to  be  fubjed 
to  the  fame  regulationtL 

From  thefe  courts,  as  from  inftance  and  revenue 
courts,  appeals  lie  to  the  high  coyrt  of  admiralty 
jn  England  ;  and,  fays  Judge  Blackftone  ar//o,  to 
the  king  in  council  (6).  But  this  opinion  of  his 
feems  to  be  relinquiflied  (7).    From  them,  as  prize 

(6)  Comm.  3  vol.  ch.  5. 

(7)  See  2d  Robinfon,  p.  248,  and  the  note  there  marked 
a.  The  power  of  the  high  court  of  admiralty  to  receive 
appeals  frpm  the  vice-admiralty  courts  in  revenue  caufes. 
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courtSi  the  appeal  lies  to  certain  lords  commif- 
fioners  of  appeal,  confifting  chiefly  of  members 
of  the  privy  council. 

As  to  the  appeals  from  thefe  courts  in  prize 
caufes,  fcveral  new  regulations  are  adopted  by 
the  above  mentioned  aft  of  41  Geo.  III.  which 
mud  l)e  here  enumerated.     " 

The  a6l  provides^  that  if  in  fuch  caufes  the 
claimants  decline  to  take  the  property  on  bail,  in 
the  manner  defcribed  above  in  the  tenth  chapter, 
the  court,  witli  confent  of  captors  and  clai^ 
mants,  may  direft  it  be  fent  to  England  for  fale ; 
and  if  the  captors  unreafonably  withhold  their 
confent,  they  fliall  pay  the  ditFerencc  of  the  value 
at  the  time  of  reftoration,  and  of  the  produce,  if 
it  had  been  fent  to  England. 

The  like  rule  takes  place  in  cafe  of  appeal,  if 
requeft  be  madse  by  appellants.  Proceed,  if  the- 
property  be  fold  already,  to  be  lodged  in  the 
bank.  If  any  difficulty  occurs,  either  party  may 
apply  to  tlie  high  court  of  admiralty,  or  lords 
commiiTiORers  of  appeal. 

The  fame  ftatutc,  after  reciting  that  great  in- 
conveniences had  arifen  from  delays  in  ferving 
the  proceffes  of  courts  of  appeal  for  obtaining  ap- 
pearances, &c.  it  enacts^  that  in  all  ckfes  of  cap- 
had  been  difputed  on  the  ground  that  they  were  not  in  their 
n-Jture  caufes  civil  or  maritime,  but  that  it  wasajurifdidion 
fpecially  given  to  the  vice-admiralty  courts  by  7  and  8  Wm. 
III.  ch.  22.  which  took  no  notice  of  any  appellate  jurifdic<« 
tion  in  the  high  court  of  admiralty  in  fuch  cafes  ;  but  this 
point  was  fully  fettled  in  favouVof  this  jurifdi^ion  in  1754. 
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ture  by  his  majefty's  fliips,  fervice  on  his  majefty*s 
proftor  fliall  be  deemed  efFefiual  feFvice  upon  the 
captain  of  a  king's  fliip;  and  when  the  court 
grants  a  letter  of  inarque,  the  owner  fliall  appoint 
a  proftor,  and  fervice  upon  him  fliall  be  deemed 
fervice  on  the  commander,  in  all  cafes  when  an 
appeal  has  been  lodged  within  fourteen  days*  If 
in  another  court,  they  are  to  have  a  regifterecl 
proftor,  and  the  names  of  the  mvners  to  be 
regiftered.  Owners  and  their  fureties  are  par- 
ties to  all  and  every  part  of  the  proceedings  after 
final  fentence,  without  further  procels  of  coa- 
tenipt. 

The  act;  further  faith,  that  if  no  appeal  be  en- 
tered, fervice  of  the  procefs  upon  the  commander 
of  kings'  ihips,  or  his  regiftered  agent,  or  his  ma* 
jelly's  law  officers  in  the  court  below,  or  tipo& 
the  commander  of  privateers,  owners,  or  either 
of  the  fureties,  fliall  b6  fufficient  fervice  on  the 
parties. 


(    *96    ) 


^— ^^— 


■     '       1 


CHAPTER  XIIL 


OF  THE  CINOyE  PORTS. 

The  ports  of  the  county  of  Kent  being  particu- 
larly liable  to  invalion,  and  in  fome  refpefts  the 
key  of  the  kingdom,  were  always  confidered  by 
Our  monarchs  asi  llations  of  the  utmofl  importance, 
and  the  inhabitants  of  fome  of  them  (1)  honoured 
with  peculiar  privileges,  liberties,  and  franchifes, 
firft  by  William  the  Conqueror  (who  orignally 
created  a  lord  warden  of  the  Cinque  Ports)  and 
afterwards  by  king  John,  on  condition  of  their 
providing  a  certain  number  of  fliips  at  their  own 
charge  for  forty  days.  Thefe  privileges,  however, 
though  encreafed  by  thefe  monarchs,  did  not 
originate  with  them  ;  they  are  claimed  in  part 
by  prefcription,  and  in  part  by  a6l  of  parUament 

(i)  Particularly  of  Jive  of  the,  moft  important,  Dover, 
Sandwich,  Romney,  Haftings,  and  Hythe,  to  which  were 
afterwards  added,  Winchelfea  and  Rye.  The  met^  of 
Kent,  from'their  expofed  fituation,  were  always  peculiarly 
celebrated  for  courage. 
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and  charter,  and  have  been  time  out  of  mind  (2)» 
With  thefe  franchifes,  and  the  peculiar  courts  and 
jarifdidlions  of  the  Cinque  Ports,  we  have  nothing 
to  do,  fave  as  the  Jurifdiftion  of  admiral  exifts 
within  thefe  ports,  exempt  from  the  admiralty 
of  England,  which  exempt  jurifdiSion  is  ad- 
mitted (3). 

This  exemption,  acknowledged  by  Lord  Coke, 
is  recognized  in  various  afts  of  parliament.  Thus 
the  ftatutes  2  Henry  V.  and  28  Henry  VIII.  ch, 
15.  dire6ling  the  proceedings  of  the  lord  high 
admiral  of  England,  in  cafes  of  treia,fon  and  felony, 
refer ve  the  cognizance  of  fuch  caufes  in  the  Cinque 
Ports  to  its  OArn  admiral  jurifdiftion,  diftinfi  from, 
and  independent  of  the  lord  high  admiral's  jurif- 
di<ition. 

So  by  11  and  IS  of  William  III.  ch,  7,  it  is 
enabled,  that  wlxen  any  commiffion  for  the  trial 
and  punifhment  of  the  offences  in  that  adl  men- 
tioTied,  fhall  be  diredled  to  any  place  within  the 
jurifdidion  of  the  Cinque  Ports,  fuch  comxnifiiofU 
fliall  be  dire6lcd  to  the  lord  warden,  or  his  lieu- 
tenant, and  fuch  other  perfons  as  the  lord  high 
chancellor  fliall  name  ;  and  every  inquifition  and 
trial  to  be  had  by  virtue  of  fuch  commiiSon,  fliall 

(2)  4  Inf.  223.  In  the  time  of  Edward  the  Confefior, 
there  were  three  of  thefe  favoured  pdrtS)  Dover^  Sandwich^ 
and  Romney. 

(3)  2  Inf.  556.  4  Inf.  223.  2  Jones,  67.  Sir  L.  Jcjop 
kins,  I  vol.  85. 

VOL.  II.  K  & 
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be  by  the  inhabitants  of  the  Cinque  Ports,  or  the 
members  of  the  fame. 

And  fo,  by  7  Geo.  L  continued  by  18  Geo* 
III.  ch.  45.  the  lord  warden  of  the  Cinque  Eorts 
15^  to  make  rules  and  orders  for  the  government 
of  pilots  within  his  jurifdiclibn,  and  in  many . 
other  general  ads,  exceptions  are  provided  to 
feve  unimpeached  the  franchifes  of  the  Cinque 
Ports. 

I  fliall  next  briefly  confider  how  far  the  adr 
miralty  court  of  the  Cinque  Ports  isf  exempt  from 
the  authority  of  the  admiral  of  England,  as  an  iur 
ftance,  a  criminal,  or  a  prize  court. 

As  aninftance  court,  no  queftion  can  arife  except 
•as  to  the  court,  of  appeal  from  its  decifions.  It 
•has  indubitably  a  right  to  determine  all  caufes, 
civil  and  maritime,  arifing  ..within  the  Cinque 
-Ports (4).;  but  whether  the  appeal  lay  to  the  lord 
-warden  of:  the  Cinque  Ports,  or  to  the  judge  of 
the  high  court  of  admimlty  of  England,  ha$  been 
;a  queftion  ftrongly  litigated;  for  the  arguments 
-on  both  fides  of  which  queftion,  the  reader  muft 
be  referred  to  the  remarkable  cafe  of  (4) 

»  *  -  - 

*  <4)  What  arc  the  limits  of  the  Cinqtie  Ports  has  there- 
fore often  been  a  queftion.  Whether  they  are  confined  to 
the  harl)ours,  or  extended  to  the  Do'Wns  and  other  peaces. 

^pix.tbeXe  Uroit^J  am, not  Mhame^,!^  fey  I  am  uninformed, 
iince  I  have  feen  late  opinions  of  great  Englifli  clviliai^s 
making  t^ic  fan^e  acknowledgmeiit, 

p)  2  Jones,  p.  67.  .       / 
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Civil  droits  come  within  the  province  of  the 
inftance  court ;  but  if  a  veffel  of  the  Cinque  Forts 
finds  a  derelfft  at  fea,  without  the  limits  of  ihoft 
harbours,  it  is  a  droit  of  admiralty,  and  the  fub* 
fequent  bringing  of  it  into  thofe  harbours  doth 
not  ouft  the  ordinary  admiralty  jurifdi^ion  of 
England  (6j. 

In  the  fame  manner,  if  a  prize  be  taken  at  fea 
by  a  non-commffioned  veffel  of  the  Cinque  Ports^ 
there  is  no  doubt  that  it  is  a  droit  of  the  ad- 
jiiiralty  of  England ;  but  great  difputes  have  ariien 
whether  if  taken  within  the  Cinque  Ports,  they 
are  droits  of  the  admiralty,  or  of  the  lord  war- 
den* 

This  leads  to  the  general  queftion,  whether  the 
lord  warden  of  the  Cinque  Ports,  or  his  deputy, 
has  ^ny  prke  jurifdiftion  ? 

On  thi^  head  I  can  only  (ay,  that  I  have  feen 
an  opinion  of  an  eminent  civilian  (7),  confirmed 
in  fubftance  by  that  of  another  (8)  ftili  more  emi- 
*  nent,  both  given  in  1781,  that  the  lord  warden's 
right  to  prize  droits  (and  therefore  I  think  it  nmft 
follow  to  prize  jurifdiftion  in  general)  was  fully 
eftabliihed  by  ancient  and  immemorial  ufage,  and 
conveyed  to  him    by  the  general  terms  of  his 

(6)  This  appears,  -from  opinions  given  to  the  lords  of  the 
admiralty,  on  cafes  by  them  referred,  as  to  certain  Dutch 
wrecks,  found  at  fea,  by  veffels  of  the  Cinque  Ports,  iii 
17635  which  the  author  has  feen.  - 

\  (7)  Dr.  Bever^  (8)  Sir  William  Wynne..     /     ; 

»     •  •  -  .  .  .* 

K  K  2 
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patent.  But  en  the  other  hand,  in  th«  famous 
cafe  of  the  Oefter  Eems,  1783,  it  Hiould  feem  that 
one  of  the  great  civilians  (9)  ^ve  alluded  to» 
had  changed  hia  opinion,  for  he  did,  in  concur-* 
rence  with  tluee  other  eqitnent  council,  give  his 
opinion  upon  that  occasion  (10),  that  if  thefaid 
iliip  was  to  be  confidered  as  a  droit  of  admiralty,, 
it  did  not  pafc  to  the  lord  warden  (11)  by  his 
grant,  there  being  na  mention  therein  of  prizes  and 
C9pture^y  either  by  fea  or  land,  within  thejurifdic^ 
tion  of  thf  Cinque  Ports. 

M  to  crimes  committed  within  the  bounds  of 
the  Cinque  Ports,  the  lord  warden  of  the  Cinque 
Ports  has  a  jurifdiftion  exclufive  of  the  admiralty) 
of  Great  Britain  i  but  as  in  the  latter  court  crtmi- 
laal  proceedings,  under  its  primitive  Jurifdi^ion>I 
have  entirely  given  way  tq  thoffe  under  the  ftiitute. 
of  the  SSthofHenry  VIII,  (12)  fo  they  may  te 
f 

(^)  Sir  William  Wjmne. 

(lo)  This  opinion  was   fubfcrihed  with   the  names  of 
^thr^c  Others,  viz.  R.  P.  Arden. 

W.  Scott. 
F.C.Cuft. 
(|i)  Then  JLjord  Nprth, 

(12)  See  ante  chapter  the  eleventh.  There  are  feveraj 
cafes  in  Croke's  Reports  relative  to  the  Cin(|ue  Pprt?  worthy 
of  notice^  in  which  it  was  detef  mined)  am^ng^i:  oth^r  m^^^ 
f^,  th^t  prerogative  writs,  fucH  as  h^bea^  corpus^i  maiw 
damns,  S{c.  run  there;  that  an  appeal  lies  in  the  kipg's 
bench  for  a  raurther  in  the  Cinque  Ports ;  and  that  a  cer«^ 
tiorari  Ue$  to  c^n^ovc  an  indiftmcnt  for  felony  in  the  Cincjup. 


Chap.  XIII]    tHE ADMIRALTY,  &c.      ^01 

J>rerumecl  to  do  in  the  one  lirft  mentioned,  that 
of  fbe  Cinque  Ports* 

It  mud  be  obrerved,  that  the  courts  tvithin  the 
Cincjue  Ports  are  Various  ;  a  court  before  the 
mayof  and  jurifts  of  each  port  ;  a  coUrt  before  the 
Gonftable  of  the  caftle  of  Dover ;  and  a  court  of 
the  Cinque  Ports,  apud  Shepway ;  and  much  con* 
fufion  has  arifen  from  not  diftinguilhing  between 
tliefe  courts  (13). 

•  Where  a  veffel  has  been  taken  as  prize  within  the 
Verge  of  the  Cinque  Ports(14),  and  the  cognizance 

Ports*  SeeCro.  Car.  24.7,  253,  264.  In  the  year  175^, 
a  robbery  having  been  committed  on  board  a  floop  of  war 
in  the  port  of  Dover,  the  following  opinion  was  given  by 
a  coiinfel  of  eminence : 

''  If  the  robbery  wascommitted  within  the  bounds  of  the 
*'  Cinque  Ports,  the  lord  warden  has  jurifdi£lion  exclufiva 
*<  of  the  admiralty  of  England  ;  ahd  in  fuch  cafe,  the  lords 
*'  of  the  admiralty  cannot  direil  a  court  martial. 

*'  If  the  place  where  the  faS  was  committed  be  within 
**  any  county^  the  profecution  will  be  moft  proper  at  the 
"  affize  of  that  county.  If  not  within  any  county,  the.  trial 
^^  may  be  before  the  lord  warden  and  his  ailiftants,  or  by  a 
"  fpecial  commiffion  of  oyer  and  terminer,  under  the  ftatutc 
"of  28  Henry  VIII.*' 

(13)  Thus  Cro.  Car.  252,  264.  The  mayor  and  jurats  of 
one  of  thefe  ports,  though  an  indiftment  was  taken  before 
them  as  juftices  of  peace,  erroneoufly  fuppofed  that  a  cer** 
tiorari  to  remove  it  was  to  be  dire£^ed  to  the  lord  warden. 

N.  B.  It  is  faid,  Cro.  Car.  that  the  Cinque  Ports,  though 
a  liberty  created  by  a<^  of  parliament,  always  remain  par- 
eel  of  the  county. 

(14)  It  is  evident  that  the  lord  warden  could  never  pre- 
tend even  to  any  cognizance  of  prize  taken  at  fea,  and 
merely  brought  into  the  Cinque  Ports. 
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of  its  adjudication  claimed  by  the  iord  warden,  it  has 
not  been  unufual  for  the  captor,  notwithftanding, 
to  return  the  papers  into  the  admiralty  of  Eng- 
land, and  for  the  claimant  from  thence  to  iflue  a 
monition  to  proceed  t9  adjudication,  (and  then 
tlie  ^  caufe  attaches  there)  to  which  monition  the 
lord  warden  has  fometimes  appeared  to  claim  his 
alledged  privileges,  as  in  the  cafe  of  the  Oefter 
Eems,  but  without  fuccefs, 

r 

In  the  letters  of  Sir  L.  Jenkins,  we  find  a  com- 
miffiou  of  review  granted  by  the  lord  warden  of 
the  Cinque  Ports,  of  a  fentence  given  by  the  ad- 
mirals thereof,  and  his  opinion  that  this  could 

« 

not  be  reverfed  by  the  crown,  though  it  might 
liy  a  court  of  Sheppey. 


C  563  ) 


»  r. 

* 


CHAPTER  XI V;* 


OF  CONSULS. 

Wf  HE^  trade  anct  commerce  began  to  flourilK 
in  moderii  Europe,  dnd  controverfy  thence  to 
l|3ring,  reafoii  diftated  to  merchants  and  tnariners 
the  defire  df  a  dourt  fofnied  of  nieii  icqiiaihted 
with  trade  and  maritime  aJffatirs.  P^rmiffion  to 
creel  fuch  tribunals  was  fo'oii  obtained  from  va- 
rious princes;  and  vanit^^,  perhaps,  infpired  the 
idea  of  giving  to  tHefe  minor  judgfes  the  ftiagnifl* 
cent  appellation  of  confUls  (1). 

The  ihttitutioti  is  a  kind  of  court-mercfiant,  to 
determine  affairs  relative  to  commerce  in  a  fum- 
mary  way.  Their  authority  depends  veiy  mtich 
on  their  commiflion,  and  on  the  words  of  the 
treaty^  or  the  extent  of  the  pervujjion  on  which  it 

(i)  I  mirft  refer  tR^  fcader  for  th6  6rigin,  natate,  and 

'  power  of  tbe  oiEce  of  confuls,  a^  firil  eftabtifhed,  particu-^ 

larly  in  Spain,  to  the  ConfoUto  del  Mare»  Which  b^gios 

with  a  large  dtfcullion  of  the  fubje^  from  Which  it  takes  iti 

name,  \ 
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is  founded.  In  France  and  Spain  the  office  iv^ 
viewed  in  a  twofold  light,  domeftic  and  foreign  : 
in  England  only  in  the  latter,  we  haying  no  con- 
fular  eftablifliment  within  the  united  kingdom  of 
Great  Britain  and  Ireland  to  fettle  difputes  between 
our  own  traders  (2). 

The  firft  jurifdiftion  of  confuls  in  France  was 
that  of  Tholoufe  in  1 5 1 9. 

A6ts  snade  in  foreign  countries  .are  not  valid  in 
France;  iinlefs  made  legal  by  the  conful.  Their 
confuls  abroael  have  a  chancery  (3)  and  regiftry. 
They  are  to  autl>ehticate  inftruments,  to  take  in- 
ventories of  the  goods  of  their  countrymen  wha 
die  abroad,  and  of  eftefts  faved  from  fliipwreck ;. 
and  they  area  criminal  court,  without  appeal,  with 
refpeft  to  offences  among  their  compatriots,  not 
inducing  corporeal  penalty,  which  if  they  do,  the 
confuls  are  to  fend  the  criminals  home  to  be  tried 
by  the  laws  of  their  country  (4). 

Our  Englilh  confuls  are  to  take  care  of  tfee  affairs> 
of  auT  trade^  and  of  the  interefts,  rightSj  and  pri- 

(2)  The  want  of  fuch  a  tribunal  has  occafioned  the  mer- 
chants in  many  fea-ports  to  form  a  kind  of  domeftic  judica-- 
ture,  or  fociety  of  arbitrators,  by  confent  amongft  themfel  ves^ 
to  decide  mercantile  difputes. 

(3)  We  have  heard  too  much  of  the  chanceries  of  the 
French  confuls  in  Norway,  in  S^dden^  taking  upon  them 
to  co^dmnn  prices  'm  the  laH;e  war^ 

(4)  I  apprekend)  however,  for  enormous  crimes^  asmor-^ 
tbei:,  the  legidature  of -tlie  country  whera  the  fa£t  happened> 
would  fcarcely  leave  this  liberty  to  the  confuL 
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Tileges  of  our  merchants  and  feamen  in  foreigu 
countries. 

Their  authority  will  be  beft  illuftrated  by  re- 
ference to  the  vai'ious  atts  of  parliament  relative  ta 
their  duties  (5),  and  by  the  cafes  inferted  in  the 
Appendix  for  the  purpofe  of  its  further  illaftration. 
Even  where  they^  have  exprefs  authority,  it  is  the 
conftant  praftice,  and  moft  ufeful  refonrce  of  alt 
commercial  ftrangers  and  mariners,,  to  apply  in 
matters  of  any  difficulty  or  embarraffment  to  the 
conful  of  their  nation  for  advice  and  affiftance ; 
and  he  is  the  natural  avbitratcn:  of  all  their  d if- 
putes. 

•  To  fum  up  briefly  the  points  moft  material  to 
be  known  as  to  con/uls — they  are,  that  their 
powers  may  be  founded  in  treaty  or  in  j>ermiffiony 
and  that  the  powers  of  the  former  are  generally 

• 

(5)  To  enumerate  all  thefe  would  be  too  fong  a  talk. 
One  or  two  may  ferve  by  way  of  example.  By  8  Geo.  I. 
eh.  17.  the  confuls  in  Portugal  may  call  a  general  meeting 
©f  merchants  and  faf^6r»,  and  may,  with  the  confent  of  a 
majority,  levy  certain  fums  from  all  fhips  trading  there,  for 
the  relief  of  ihipwrecked  mariners  and  other  charitable  pur* 
pofes.  By  9  Geo.  ,11.  ch.  25.  and  10  Geo.  II.  ch.  14.  th& 
hke  power  is  given  to  confuls  in  Spain  and  at  Leghorn. 
By  other  ftatutes  he  is  to  relieve  all  diftreiTed  Britifh  feamen 
and  merchants,  to  allow  them  flxpence  a  day  for  their  fup- 
port^  to  fend  them  home  in  thefkft  Britifh  vefTels  that  (ail^ 
and  to  give  frQc  pafies  to  all  poor  Britifh  fubje6ls  returning 
borne.  But  for  further  particulars  of  a  Britifh  conful's  pri« 
vileges  and  duties,  I  mufl  refer  the  reader  ta  this  head  in 
Beawes^s  Lex  Mercatoria. 

S 


SOS        .   Oj;r  THK XXW  op        [Chap.  XIV. 

greater,  and  ahvays  lefs  dHputable ;  and  ta  knoMT 
with  precifion  what  powers  are  claimed  by  any  par- 
ticular confuTy  hi.s  commiflien  mud  in  the  firil  in- 
fiance  be  referred  to.     That  a  conful  is  not  a 
public  minifter,  but  in  general  a  perfon  conver- 
fent  and  employed  in  trade,  and  liable  to  the  lev 
loci  both  civil  and  criminal,  and  therefore  I  con- 
ceive not  exempt  from  arrefts  even  in  civil  fuits- 
That  his  privileges,  fuch  as  exemptions  from  cer- 
tain taxes  or  burthens,  depend  in  each  place,  if 
not  on  treaty,  upon  cuftom.     That  they  are  not 
with  us  elefted,  as  of  old,  by  the  merchants,  but 
appointed  by  the  fecretaries  of  ftate.     And  that 
their  proper  bufuiefs  is  to  proteft  and  affift  the 
perfons  and  trade  of  their  own  countrymen  abroad; 
fettle,  if  poffible,  difputes  or  controverfies  between 
them;  and,  if  neceflary,  convey  their  complaints 
to  the  government  of  the  place* 


^ 


CONCLUSION. 

TiiK  plan  of  this  work  being  now  e>cccutecf, 
which,  however  confined  in  its  compafs,  purports 
at  leaft  to  be  original  in  its  defign  and  plan  as  art 
admiralty  treatife;  and  to  guide  the  reader  ta 
thofefprings  in  whicli  he  may  gratify  his  lil>rrft  for. 
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knowledge  on  points  it  has  not  room  to  re£blve» 
one  queftion^  perhaps,  may  with  fome  remain  un^ 
fatisfied,  viz.  Why  is  the  law  of  the  admiralty 
thus  connefled,  blended  with^  and  adjoined  to  a 
treatife  on  the  civil  law?  If  it  be  poffible'that  a 
careful  perufer  of  this  work  ihould,  after  readings 
ity  put  fuch  a  query,  and  infift  on  the  brevity  of 
difcuffion  in  the  Roman  code  of  all  fubjefts  relative 
to  maritime  affairs,  I  anfwer  him  thus :  Let  it  be 
firft  confidered,  whether  the  marine  laws  of  Rome,' 
though  ihort  and  concife,  have  not  been  our  great 
and  principal  guides  on  fome  moft  important  fub- 
je6ls. — On  the  nature  and  effects  of  the  contnwSs  of 
mailers  and  mariners— on  average  and  contribu- 
tfon — on  queftions  relative  to  the  coUifion  of 
Aips — on  the  law  as  to  fliipwrecks — on  hypothe- 
cations— on  nautical  intereft — ^all  our  principles 
are  derived  from  them.  As  to  praBice^  how  can 
the  practice  of  the  admiralty  court  be  intelligible 
without  knowing  the  pra6tice  of  the  civil  law? 
Tie  court  of  admiralty ^  fays  the  great  Lord  Hard- 
wicke,  if  any  authority  was  wanted,  always  pro^ 
cceds  according  to  the  rules  of  the  civil  laWy  except 
in  cafes  omitted  (6).  But  this  is  a  mode  of  ad-^ 
dreffing  thofe  only  whofe  ideas  upon  the  fubjeft 
are  grofs  or  vague.  The  profound  civilian  knows 
tlmt  the  maxims  of  the  Roman  law  are  founded  hK 
general  wifdom,  and  applicable  to  every  fubjeft* 
The  general  rules,  that  prima  facie,  at  leaft  nC' 

\ 

■ 

'    ,.  (6)  See  X  Atkyns,  295. 

3 


1 


SOS  ON  THE  LAW  OP      [Chap.  XIV, 

minem  alterius  contraRu  obligari  debere ;  that 
paBa  contra  legesy  and  bonoe  mores  non  valere ; 
that  qui  faHa  fuorum  hominum  prdjidre  debet, 
praftare  debet  ex*  effe^  and  the  like,  are  either 
unwerfaUy  or  generally  received  through  the  ci- 
vilized world. 

But  this  is  not  alt.  Great  cfvilians,  who  firft 
extraded  the  principles  of  nioderti  naval  la\vs  from 
the  treafures  of  the  Roman  code,  did  not  find 
them  there  under  the  fame  denomination.  They 
did  not  look  into  the  Rhodian  law,  to  determine 
whether  fhips  recaptured  Ibould  be  reftored  on  fal* 
iragc  to  their  former  owners,  but  to  the  rules,  as  to 
Jus  Poftliminiiy  moftly  given  under  the  head  of 
Paternal  Power.  They  did  not  find*  the  doftrine 
•  of  droits,  in  the  law  DhNaufragiis^  but  in  that 
De  Jure  Fifei  They  traced  the  limits  of  cow- 
traband^  ^x\i\  the  queftion  whether  the  innocent 
mariner  fhall  be  paid  bis  freight,  though  the  con- 
traband cargo  of  the  freighter  be  feized,  not  in 
any  naval  code,  but  in  the  general  laws  of  ex- 
portation, and  of  mortgages  or  pledges,  Quce  res 
exportari  non  debeant,  and  Si  pignus  publkctur, 
tamen  Jtss  pigiioris  non  extinguitur.  Inftances 
might  be  multiplied  w  ithout  numbei*  (7) ;  but 
thefe  may  fuffice  to  ihew,  that  it  is  not  merely 
to  ^tfubjeB  we  are  to  look,  but  to  the  principles 
•»  ■  ' 

- -(7)  Such  as  the  applkration  of  the  laws  De  Pauperhi  and 
De  Incendio^   to  the  collifion  of  (hips ;   De  Tabernisy  and 
Jnjiitoribusy  to  the  efFe£ts  of  the  torts  of  mafiers  of  Ihips  * 
upon  owners,  &c.  &c. 
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of  the  ded/ion,  and  the  reafons  on  which  it  is 
founded.  Where  thefe  reafons  appear  to  extend 
to  things  in  general,  and  to  be  apphcable  to  naval 
affairs  as  well  as  others,  they  have  been  by  able 
and  ingenious  men  fuccefsfuUy  fo  applied. 

In  the  commencement  of  the  work,  the  obfer- 
vation  of  the  celebrated  Bynkerflioek  was  men* 
lioned,  that  ifi  Us  qu(e  fola  ratio  commendat,  a 
Jure  Romano  ad  jus  gentium  tutajit  colleBio;  and 
that  of  the  firft  of  the  civilians  of  thefe  days,  that 
great  part  of  the  law  of  nations  is  founded  on  the 
civil  law — I  ihall  conclude  with  the  emphatic 
exclamation  of  the  foreign  jurift,  fpeaking  of  this 
illuftrious  code,    Ubi  parem  prudentiam  invenire 
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No.  I. 

FROM  THE  l^ETERSBURGH  COURT  GAZETTE*. 

Copy  of  the  Convention  with  the  Court  of  London^  figned  at 

Peterjburgb^  June  17,  1801. 

IN  THE  NAME  OF  THE  MOST  HOLY  AND 
INDIVISIBLE  TRINITY. 

X  HE  reciprocal  defire  of  his  majefty  the  emperor  of  all 
the  Ruffias,  and  of  his  majefty  the  king  of  the  united  king- 
dom of  Great  Britain  and  Ireland,  being  not  only  to  come 
to  a  good  underftanding  relative  to  the  difputes,  which,  on 
a  late  occafion,  interrupted  the  harmony  and  the  relations  of 
friendlhip  which  fubfifted  between  the  two  ftates,  but  alfo 
to  prevent,  for  the  future,  by  candid  and  uneiqui vocal  expla-* 
nations  with  regard  to  the  navigation  of  their  refpefliive  fub- 
je£ts,  the  recurrence  of  fimilar  altercations,  and  of  the  un* 
pleafant  circumftances  which  might  enfue ;  and  the  obje<Sl  of 
their  faid  majefties'  folicitude  being  to  bring  about,  as  foon  as 
can  be  conveniently  done,  an  equitable  adjuftment  of  fuch 
jdifputqs,  and  invariably  to  fettle  their  principles  on  the  rights 
of  neutrality,  as  applicable  to  the  refpedive  monarchies,  in 

*  The  Ruliiaii  treaty  is  inferted   in  the  Appendix^  bccaufe  it  fo  clearly 
illuftrates  the  fcvcnth  chapter  on  Prize  Law.  * 
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order  to  be  united  in  clofer  bonds  of  friendihip,  of  which 
they  acknowledge  the  utility  and  the  advantages,  have  ap- 
pointed for  their  refpedive  pUnipotetiUaci^,  namely,  Count 
Panin,  &c.  tnd  AHeyne  Lord  St.  Helens,*  &c.  ^ 

Art.  I.  There  {hall  be  henceforward  between  his  Im- 
perial Majefly  of  all  the  RuiSas,  and  his  Britannic  Majefty, 
their  fubjeds,  ft^es,  and  countries,  a  iblid  and  a  lafting 
friendfhip ;  all  the  political  and  other  relations  of  commerce, 
advantageous  to  their  refpeftive  fubjeils,  fhall  exift  as  here- 
tofore, without  being  liable  in  any  manner  to  be  diilurbed  or 
interrupted. 

II.  His  Majefty  the  Emperor  and  his  Britannic  Majefly 
declare  it  to  be  their  will  moft'  rigoroully  to  enforce  due 
obedience  to  the  articles  which  relate  to  the  contraband 
trade  of  their  fubjedls  with  the  enemies  pf  either  of  the 
high  contracSling  parties. 

III.  His  Imperial  Majefty  of  all  the  Ruffias  and  his  Bri* 
tannic  Majefty  having  refolved  to  place  the, freedom  of  com- 
merce and  of  navigation  under  a  fufBcierit  fafeguard,  in  cafe 
that  one  of  them  (hould  be  at  war  while,  tbe  other  remained 
neuter,  have  agreed  as  follows : — • 

ift.  That  the  {hips  of  the  neutral  power  may  freely  fail 
to  the  ports  and  coafts  of  the  belligerent  nations*. 

2d.  That  the  goods  put  on  board  the  neutral  ihips  fhall  be 
free,  excepting  at  all  times  warlike  ftores  and  property  of  the 
enemy :  and  it  is  agreed  upon  not  to  include  amon^  the  ]at* 
ter  the  merchandife  which  ihould  prove  to  be  the  produce, 
the  growth  or  raanufefture  of  the  country  at  war,  purchafed 
by  the  neutral  power  and  for  its  ufe ;  which  merchandife,  in 
no  cafe  whatever,  {hall  be  excepted  from  the  liberty  granted 
to  the  flag  of  the  faid  power. 

3dly.  That  to  avoid  all  ambiguity  with  regard  to  what  is 
to  be  confidered  as  warlike  {lores,  the  contrafting  foverergns 
declare,  agreeably  to  the  Xlth  article  of  the  commercial 
treaty,  concluded  between  the  two  crowns  on  the  2 x it  of 
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PtbruKTy^  '797>  ^^^  ^V  '^^  confider  the.  folknriQg  ob«-.. 
jtSts  as  fttch,  vis;  cannons^  mortars,  fire-arms,  piffols^  bombs,, 
grenades,  balls,  bullets,  muflcets^  flints,  matches,  powder^p^ 
faltpetre,  fulphur,  cuirafles,  pikes^  fwords,  belts,  pouches, 
faddles,  bridles,  excepting,  however,  what  of  the  above  majr/ 
be  necelTary  for  the  defence  of  the  fliip  and  the  crew,  and  alt 
the  other  aiticles  not  mentioned  herein,  ihall  not  be  reputed, 
warlike  or  naval  ftores,  nor  fubjeil  to  confifcation>  and  con-^ 
iequently  fliall  pafs  unmolefted  and  untouched^  unlefs  they 
prove  to  be  the  enemy's  property. 

It  is  alfo  agreed  upon,  that  what  is  ftipulated  in  the  pre* 
(ent  article  (ball  not  infringe  oh  the  particular  ftipulations^ 
of  either  crown  with  other  powers^  by  which  object  of  that 
nature  would  be  prohibited  ornot^ 

4thly.  That  in  order  to  determine  what  charajfiierisies  a 
blockaded  port,  that  denomination  (hall  be  only  applied  to 
the  port  in  which,  according  to  the  4ifpofition  of  the  power 
which  attacks  it,  with  (hips  ftationed  near  it,  there  fball  be 
evident  clanger  of  entering. 

5tbly^  That  the  velECels  of  the  neutral  powers  (ball  not  be 
flopped  but  on  juft  grounds,  and  in  confequencc  of  evident 
fadis :  that  their  &te  (hall  be  immediately  decided  upon,  and 
the  procefs  be  alwajrs  uniform,  fpeedy,  and  agreeably  to  law. 

The  better  to  enforce  the  refpe£k  due  to  tfaefe  ftipulations, 
didated  by  the  fincere  defire  of  conciliating  the  reciprocity 
of  intereft8,'and  to  give  a  frctOx  inftance  of  their  go6d  faith 
and  their  regard  for  juftice,  the  high  contra£ling  partiei 
here  moft  formally  engage  to  renew  the  moft  fevere  prohi«> 
bitions  both  to  their  officers  commanding^  (hips  of  war,  and 
to  mailers  of  trading  yeflels,  vgatnft  having  on  board  any  of 
the  obje£ls  which,  according  to  the  tenor  of  the  prefent  con-*, 
yention,  may  be  confidered  as  contraband. 

.  J V«  The  two  high  contra&ing  parties,  willing  ftill  fur<- 
ther  to  prevent,  for  the  future,  mvety  fubje£t  of  difcuffion^ 
by  cirqumfcribing  t;he  right  of  yifiting '  merchantitien  iailing 
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without  cohvoy^  •nly  in  cafe  that  th«  ^Ulgerenfc  power 
might  experience  a  real  injury  byi  tke  akife  of  the  neutral 

iag^  have  agreed, 

ift.  That  the  right  of  vifiting  merchant  (hips  belonging  to 
the  fubjetfls  of  one  of  the  contraftkig  powers,  and  failing 
tinder  convoy  of  a  fhip  of  war  of  the  faid  power,  fliall  not 
be  reforted  to  but  by  the  fliips  of  war  of  the  belligerent 
party,  and  (hall  never  extend  to  private  Ih^,  to  privateers, 
nor  other  vcffcls  not  belonging  to  the  imperial  or  royal  fleet 
of  their  majefties,  but  armed  for  war  by  their  firbjeds. 

adly.  That  theownersof  allthe  merchant  flirps.  belonging 
to  the  fubjeSs  of  one  of  the  contrafting  fovereigns,  deftincd 
to  fail  under  convoy  of  a  (hip  of  war,  (hall,  before  they  re- 
ceive their  final  inftru£lron<s  for  failing,  exhibit  to  the  com- 
ihanding  officer  of  the  (hip  of  war  their  paflports-,  certificates^ 
er  letters  of  fei vice. 

3dly.  That  when  fuch  (hip  of  war,  having  nierchantmerK 
nnder  it^  convoy,  (hall  be  met  by  a  (hip  or  (hips  of  war  of 
the  other  contrafiing  party  then  at  war,'  in  order  to  avoid 
all  confiifion,  they  (hirfl  refpeAively  fland  out  of  the  range 
of  trannon  (hot,  unkfs  the  flate  of  the  fea^  or  of  the  place 
where  tfie  meeting  t^es  place,  (ball  require  them  to  ap- 
proach; and  the  commandingi  ofKcer  of  the  fhip  of  the  beHt- 
gemot  power  fliall  fend  aiboat  on  boacd  tba  convayin^  (hip 
of  war,  where  the  papers  and  certificates  (haU  be  recqyro- 
Cally  verified  ;  and  prove  that  the  neutral  flufb  of  war  is  au- 
thorized to.  take  under  its  pr^otei^ing  care  fucb  and.  foch 
merchantmen  of  bis  nation,  haviflg  fucb  a  cargo  on  board, 
and  hound  for  fuch  a  port;  on  the  other  haod,.  that  the  fliip 
of  war  o£  the  belligerent  power  belongs  to  the  fleet  fif  theie 
imperial  or  royal  majefties. 

4thly.  After  fuch  verification,  no  further  vifit  (hall  take 
fiacc,  if  the  pap^  be  found  in  doe  form ;  should  the  cwi- 
Itrary,  fac^wever,  prove  to  be  the  cale^  the  cammandiHg  officer 
of  the  neutral  ihip^  war  (being  fo  required  by  the  com* 


l^inding  officer  of  the  power  at  war)  mtift  Bring  Id,  'in  or- 
ier  that  the  merchantmen  may  undergo  a  ftarch,  which 
fliall  take  place  in  his  prefence  on  board  each  fliip. 

5thly.  If  it  hi^pdn  that  the  commanding  officer  of  the 
fliip  belonging  to  the  power  at  war,  having  examined  the 
papers  on  board,  and  having  queftioned  the  mafter  and  the 
crew,  fiial]  find  jufi  and  fufficient  reaibns  to  detain  the  mer^ 
cbantmen^  for  the  purpofe  of  making  a  further  featch^  h^ 
(hall  fignify  to  the  other  officer  that  fuch  is  his  intention  i 
the  vefTel  fliall  then  be  carried  into  the  ncixt  port  for  the  pur* 
pofe  abdve-mentioned. 

V.  It  is  alfo  agreed  Upon,  that  if  any  merchant  fliip,  thus 
under  convoy,  be  detained  without  juflf  arid  fuffident  Caufc^ 
the  commanding  officer  of  the  fliip  belonging  to  the  ftate  at 
war,  fliall  not  only  be  held  fiiUy  refponfible  to  the  owners 
of  the  vefTel  and  cargo  for  the!  lofs  fufhtined  by  them  in  con- 
fequence  of  fuch  detention,  but  that  he  fliall  alfo  be  anfwer- 
able  for  any  aflt  of  violence,  &c.  offered  on  the  occafion  j  on 
the  other  hand,  the  vefTel  to  be  fearched  mufl,  on  no  poffible 
account,  oppofe  refiflance  to  the  will  of  the  fovereign's 
officer. 

VI.  The  high  contracting  parties  fliall  give  precife  and 
unequivocal  orders  that  the  fentence  pronounced  on  prizes 
riius  tnade,  be  agreeable  to  the  roles  of  the  moft  rigorous 
juflice  and  equity,  that  they  be  delivered  by  faithful  judges, 
uninterefled  in  the  tranfadion ;  the  government  of  the  re- 
ipd^ivc  ftafe$  fliail  take  care  that  fuch  fentences  be  dbly 
and  promptly  executed,  according  to  the  forms  prefcribed. 

When  vefTels  are  detained  without  juftcaufe,  or  the  ftipu- 
lattons  violated,  the^  owners  (hall  be  indemnified  in  propor- 
tion to  the  injury  th^  may  have  fuffered. 

VII.  Inbrder  to  obviate  all  the  inconveniencies  likely  to 
refiilt  from  want  of  good  faith^  in  thofe  who  fail  under  the 
flag  of  a  nation  to  which  they  do  not  belong,  it  is  fettled  de- 
finitively that  a  vefTel,  in  order  to  be  conftdered  of  the  na- 
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tiononjcf  tfae  iig  of  which  Qxt  &ils^  muft  have  the  czptaid 
9ai  half  her  crew  of  that  country,  and  all  her  papers  and 
paflports  in  due  form  i  and  that  all  velTels  not  ading  agree* 
ahly  to  the  above  regulations,  (hall  be  exempted  from  the 
rights  and  prottftion  of  the  faid  flag. 

VIIL  The  principles  and  meafures  adopted  by  the  pre- 
tent  9uEt  ihall  be  iikewife  applicable  to  ail  maritime  wars  in 
which  either  of  the  two  powers  may  be  engaged,  while  one 
of  them  ftands  oa  neutral  ground ;  fuch  ftipulations  are  to 
be  confidered  as  permanent,  and  ihall  be  the  criterion  of  the^ 
contraAing  powers,  in  all  that  regards  trade  and  navigation. 

IX.  His  majefly  the  king  of  Denmark,  and*  his  majefiy 
the  king  of  Sweden,  (hall  be  immediately  invited  by  his  Im* 
perial  Majefly,  in  the  name  of  the  two  contracting  parties,  to 
accede  to  the  prefent  convention,  and  at  the  fame  time  to 
renew  and  confirm  their  refpedive  treaties  of  commerce 
with  his  Britannic  Majefty ;  and  his  aforefaid  majefly  en- 
i^ges  by  the  means  of  the  adb  which  Ihall  corroborate  this 
agreement,  to  reftore  to  both  thefe  powers  all  the  prizes 
taken  from  them,  as  well  as  the  territories  captured  by  the 
arnis  of  his  Britannic  Majefly  fince  the  commencement  of 
hoflilities,  in  the  flate  they  were  in  when  captured. 

X.  The  prefent  convention  fhall  be  ratified  by  the  two 
contraAing  parties,  ^nd  the  ratifications  exchanged  at  St. 
Peterfburgh,  within  the  fpace  of  two  months  at  hxthe&y 
reckoning  from  the  day  of  the  flgnature. 

In  £lith  of  which  the  refpe£Uye  plenipotentiaries  have 
caufed  duplicates  of  it  to  be  drawn  out,  perfedUy  alike,  figned 
by  them,  and  flamped  by  their  arms. 

.  Given  at  St.  Peterfburgh,  the  17th  of  June  (5th)  180 1.  , 

(L.  S.)  N.  COMTE  DE  PANIN 

(L.  S.)  ST.  HELENS      ' 
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I  ... 

Extra^ffrom  the  Irijb  AS  V]Z'l. 

WHEREAS  it  is  expedient  to  regulate  the  high  cocirt 
of  admiralty  in  this  kingdom,  and  the  mode  of  a^H^aliag 
therefrom :  Be  it  enabled,  by  the  king's  moft  excellent 
majefty,  by  and  with  the  advice  and  confent  of  the  lords 
Spiritual  and  teaq>oxal,  and  <:onnnons,  in  this  {mfe^t  parlia- 
ment  aflembled,  and  by  the  .authority  of  the  fitn^e,  that  his 
majefty,  his  heirs  and  fucceiTors,  {hall  and  may  from  time  to 
time  nominate,  conftitute  and  appoint,  under  the  great  feal 
of  this  kingdom,  one  fit  and  difcreet  perfon  to  be  judge  of 
the  high  court  of  admiralty  in  this  kingdom,  to  hai^e  and 
hold  faid  office  fo  long  as  he  (bal^  behave  h^mfelf  well 
therein  s  and  that  the  perfon  fo  to  be  nominated,  cpnftituted 
and  appolptcd,  fhall  have  full  power  and  authority  to  hear 
and  determine  all,  and  all  manner  of  civil,  maritime  and 
other  caufes  to  the  jurifdidlion  of  the  faid  court  belonging, 
or  which  of  right  belong  thereto,  according  to  the  laws  and 

ftatutes  of  this  realm. 

•■  ...  ■■ 

Provided  always,  that  it  Ihall  and  may  be  lawful  to  and 
for  his  majefty,  his  heirs  and  fucceflbrs,  to  remove  fuch 
judge,  upon  the  addre&  of  both  houfes  of  parliament,  any 
thing  herein  to  the  contrary  thereof  in  any  wife  ntftwith* 
Handing* 

And  be  it  further  enaAed,  by  the  authority  aforefaid,  that 
it  fhall  and  may  be  lawful  for  any  perfon  or  perfons,  who 
ihall  be  aggrieved  by  any  fentence,  order,  or  adjudication 
of  the  faid  court,  to  appeal  to  the  king,  or  to  his  lieutenant^ 
or  other  chief  governor  or  governors  of  this  kingdom,  in 
the  high  coiirt  of  chancery  in  this  kingdom,  and  tha^ 
upon  every  fuch  appeal,  the  chancellor,  keeper  or  keepers 
of  the  great  feal,  ihall  grant  a  commiffion  or  delegacy  to 
ibme  difcreet  and  well  learned  perfons  o(  thi^  Idngdofn,  un« 
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der  tbe  great  feal  thereof,  which  commiffiqners  or  delegates^ 
fo  to  be  appointed,  and  none  others,  (hall  have  full  power 
and  authority  finally  to  hear  and  determine  all  caufes  and 
grievances  contained  in  fuch  appeals,  as  well  in  the  princi- 
pal matter  as  all  circamfUnces  and  dependants  thereon. 

BxtraBfrom  the  AR  rf  Union  between  England  and  Ireland^ 

49  George  II J. 

It  is  enaded,  that  it  be  the  eighth,  article  of  vn^on,  that 
air  laws  in  force  at  the  time  of  the  union,  and  all  the 
courts  of  civil  and  eccleftaftical  ji^rifdiftion  within  the.  re<* 
ipedive  kingdoms,  fhall  remain  as  now  by  law  efta* 
blifbed  within  the  fame,  fubjedt  only  to  fuch  alterations 
and  regulations  from  time;  to  time  as  circumilances  may 
appear  to  the  parliament  of  the  united  kingdom  to  re* 
quire.  Provided,  tl^at  all  writs  of  error  and  appeals  depend-* 
jngat  the  time  of  the  union,  or  hereafter  to  be  brought, 
and  which  might  now  be  finally  decided  by  th^  houfe  of 
lords  of  either  kingdom,  fhall  from  and  after  the  union  be 
finally  decided  by  the  houfe  of  lords  o^  the  united  kingdom. 
And  provided,  that  from  and  after  the  union  there  fhall  re* 
inain  in  Irlland  an  inflance  court  of  admiralty,  for  the  deter* 
mination  of  caufes,  civil  and  maritime  only,  and  that  the 
appeal  from  fentences  of  the  faid  court  fhall  be  to  his  ma* 
^fly's  delegates  in  his  court  of  chancery,  in  that  part  of  the 
united  kingdom  called  Ireland ;  and  that  all  laws  at  prefent 
in  force  in  either  kingdom,  which  fhall  be  contrary  to  any 
pf  the  provifions  which  may  be  enacted  by  any  a£l  for 
carrying  thefe  articles  into  eSe^,  be.  from  a^ul  after  th^L 
union  repealed- 
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Extracts  from  Opinions  relative  to  tbt  Power  nfthi  Admiral^ 

to  try  Mijdimeanors. 


THE  Efpiegle  floop  of  war  Jiftirin§,  ia  1796,  fftnt  %  boat 
to  feize  a  imuggler,  feveral  (hots  were  fired  at  the  boat  bj 
the  crew  of  the  fmaggter.  The  ferfons  who  fired  were 
put  into  confinement. 

With  refpeft  to  the  perfbns  under  confincmetit,  wc  dunk 
it  extremely  doubtful,  whether  any  criminal  proceedings 
could  be  inftituted  againft  theih  under  the  ftafWite  of  Hen.  VIIL 
no  proceeding  of  that  nature  againft  perfons  diarged  with 
mifdemianars  appearing  to  have  been  inftituted  With  tfieA 
for  the  laft  hundred  years.  Though  we  ar<B  aWai^e  of  great 
difSculties  attending  a  refort  to  the  commbh  law  jurifdidioki 
of  the  admiralty,  arifing  fforft  its  Having  gone  into-grca^ 
difufe,  we  think  upon  the  whole  it  is  fit  to  be  attempted  ii^ 
this  cafe.  If  on  a  full  affidavit  of  the  hdtiy  th*  judge  de-f 
cline  to  liFue  his  warrant  ^aihft  the  perfons^-  it  may  be 
matter  of  proper  confideration,  >Vhethcr  an  JndJAliient  agaiuft 
^hem  for  a  confederacy  fliould  not  be  preferred  under  th* 
admiralty  commiffion  ufually  fitting  at  the  Old  Bailey^ 

W.SCOTT*. 
J,  SCOTT. 
W.  BATTINE. 

In  1796,  the  Unicorn  frigate  having  taken  a  fmuggler, 
the  failors  put  on  board  her  from  the  frigate  were  aiT^ulted 
4nd  beaten  by  the  fmugglers. 

This  offence  is  only  a  mifdemeanpr,  and  I  am  not  aware 
of  any  iiiiianc^  of  a  profecution  for  a  mifdemeanor  under 
the  ftatute  ^^  Hen.  VIII.  ch.  15.  That  ftatute  gives  no 
jurifdi£);k)iv  over  mifilemeanors  in  general,  but  confines  it 
Jo  trefifeftjj    ifeldnies,   robberies,    murthers,   an4   confede^ 
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rachs.  It  may  oe  a  point  worth  trying,  whether  this  offence 
may  not  come  under  confMUracies  *  j  if  the  cafe  be  not  com- 
prehended under  the  ftatute,  it  feems  difpunifhable,  without 
a  new  law,  for  I  believe  the  criminal  jurifdi&ion  of  the  ad« 
inlralcy,exceptas  exercifed  under  the  above  statute,  is  ob(blete. 

SPENCER  PERCIVAL. 

^Though  indi£lment8  were  anciently  prefiprred  for  confe- 
deracies where  no  capital  offence  had  b^en  cpmmitted,  yet 
for  a  century,  or  thereabouts,  no  fuch  proceeding  has  been  had 
under,  the  commiffion  at  the  Old  Bailey*   There  feems  to  be 
fomedificuHy  alfe  in  afcertaining,  whether  the  proceedings 
in  the  andcnt  cafes,  were  under  fuch  part  of  (he  commiiSoii 
as  was  founded  on  the  ftatute,  or  fuch  part  as  ws|S  founded 
in  the  original  jurifdi£tipn  of  the  admiralty ;  and  it  appeared 
to  me  that  if  the  proceeding  '^2L^  to  be  upon  the  latter,,  ft 
was  undcrftopd  tq  be  materially  different  (if  the  nature  of  it 
at  this  day  can  be  accurately  afcertf^in^)  frqoi  the  proceed-* 
iogs  to  be  bad  under  t^^  ft^tutf.    If  |  recoUf^  f^g^^tly. 
Sir  George  Paul>  and  the  oth^i*  |fiw  pincers  of  his  t^me,  felt 
the  difficulty  of  prqi^eeding  under  the  ftatute  fo  much,  as  to 
advi£?,  in  cafe  of  mifd^mejmqrs,  the  proceeding  in  th^  admi- 
ralty court  adting  upqn  its  original  primitive  jurifdi£lioa, 
though  I  do  not  recoiled  (hat  fnifd^n^ej^prSi  except  fome 
few  6/  a  particular  clafs,  h^ve  been  fo  profecuted,  notwith- 
ilanding  the  difficulty  of  profecuting  mifdemeanors  com- 
mitted at  fea  has  been  felt  as  a  grievance.  J.  SCOTT. 

Two  failpri  had,  jn  the  year  1798,  behaved  mutinoufly 
and  infolen^ly  on  board  ^  y^ffel  whofe  letters  of  niarque 
^ere  irregular  apd  void. 

We  are  of  opinion,  that  thefe  failors  arc  n.ot  aq^enable  to 
4  court  martial  j  and  their  offence  being  (imply  that  of  a  mij^ 

demeanor  committed  atfea^  we  ?jre  of  opinion  ^hat  they  can- 

'  •  './'■•  't  ■ 

*  The  objedlion  to  this  depeii<^s  upon  a  querc^  whether  the  word  means 
onl)rfuch  confederacies  and  confpiracies  as-havn  liMr  their  obj^'  the  per* 
petitLtioo  of  ^oQie  one  of  the  offenc^  befdre  fpecUiodt  viz«  ticalb^f  l(C.  or 
^as  a  more  estenilve  feDfe^  ^d  compirel^eiids  all  confpiracies. 
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not  be  tried  at  all,  as  there  is  no  court  in  exigence  befoce 
Which)  according  to  modern  praSice,  fuch  mifdem'eanors  can 
i»e  tried.   ,  JOHN  MILFORD. 

SPENCER  PERGIVAL. 

All  thefe  eminent  council  united  in  what  muft  be  the 
wiih  of  every  man,  for  an  aft  of  parliament  to  remedy 
this  evil. 


aE— 


No.  IV, 

Notes  ofjome  adjSaged  -Points  of  Maritime  Law^  illujirativi 

of  the  foregoing  Treatife. 

1743.  A  merchantman  had  been  taken  and  refcued  by  the 
Crew.  The  owner  of  (the  ihip  refcued,  refufed  to  deliver 
the  prifoners,  i.  e.  the  perfons  put  on  board  the  ihip  re- 
fcued  by  the  enemy,  and  thus  captured,  to  the  commiiiarjr 
of  prifonerSy  without  being  paid  five  pounds  a  man  and 
l]ul^flence.  He  b^  no  claitn  tp  bounty  money  under 
13  Qeorge  |I.  the  a£lion  in  whi(:h  the  prifoners  were  t^kea 
iiot  having  been  ^n  engagement  in  his  majefty's  fervice, 
and  for  annoying  the  enemy,  but  for  the  private  intereft  oT 
the  owner, 

1743-4.  The  governor  and  company  of  Rhode  Ifland 
obftru£led  ]\lr.*  L9ckman,  appointed  by  the  lords  of  the 
admiralty  judge  of  the  ^admiralty  there,  in  the  execution  of 
his  office.  He  refi^fed  to  fwear  the  deputy  judge  appointed 
by  him,  and  ui^ertopk  to  fippoint  a  deputy  themfelves. 
They  afterwards  fubmitted^ 

1744.  A  failor  belonging  to  one  of  his  majefty's  hired 
tenders  was  wounded  by  the  mate  of  the  tender,  then  lying 
ixk  the  river  Thames,  of  which  wound  he  died.  Dr.  Strahan 
fvas  of  opinion,  that  the  &£t  having  been  committed  in  the 
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river,  and  iilow  M^i^  the  lords  of  the  admiialtjr  might 
||raat  their  warrant  to  the  marflial  of  the  admiralty  to  tako 
the  offender  into  cuftody,  and  that/ the  marjhal  of  the  admi^ 
ralty  being  alfo  the  c^r^mr  of  the  admiriflty,  the  lords  of 
Che  admiralty  might  dire£l  him  to  fumnion  a  jury^  view  the 
body,  and  report  to  them. 

1744.  An  officer  of  a  man  of  war  going  on  board  a  priva- 
teer to  demand  deferters,  was  treated  with  great  infolence. 
A  monition  advifed  to  be  iiTued  againft  the  captain  of  the 
privateer,  to  anfwer  articles  to  be  exhibited  by  his  majefty's 
pro£ior. 

1744.  A  fubjefl:  of  the  States  General,  fcveral  years  in 
the  French  fervice,  but  difcharged,  afid  with  his  wife,  a 
paffenger  on  board  a  French  man  of  war,  on  his  way  home 
to  Holland  was  taken.  He  was  not  to  be  confidered  as  a 
Frenchman,  but  difmifTed,  and  his  property  reftored. 

1745.  Tr/^o/;?  being  no  part  of  his  majefty's  dominions, 
a  viceradmi ralty  court  to  condenm  pri^s  brought  into  that 
port,  it  was  agreed  xpuld  not  be  granted  by  law*. 

1746.  A  man,  though  involuntarily  kept  abroad  abov^. 
tliree  years,  fo  as  to  be  out  of  the  way  of  claiming  his 
fliare  of  prize,  was  thought,  however  hard  the  cafe,  to  hav? 
forfeited  it  to  Greenwich  hofpital.     See  3  George  11. 

1746.  The  merchants  of  Oporto  wanted  to  get  letters 
of  marque  fent  out  with  blanks  for  the  pames  of  the  ihip  anc|. 
mafter.     It  could  not  be  done. 

1746.  A  prize  had  been  driven  on  fliore  by  a  man  of  war  5 
the  crew  of  a  tender  impeded  in  plundering,  burnt  the 
prize  malicioufly.  Proceeding  againft  them  by  indi£lment 
at  the  admiralty  feffiohs  was  the  mode  advif^^d. 

1747.  Articles  exhibited  in  the  admiralty  court  againft 
the  captain  of  a  privateer  for  demanding  0iot*mofi^y. 

*  Here  Britain  dKavo^ved  any  fuch  powcf  as  Fraticef  of  latet  yc«$  at* 
mnptcd  CO  fet  up  tti  Horway. 
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1747-^  fioqp-  belonging  to  Rye  fired  at  and  ftopt  a 
Korway  veiTel ;  the  captain  whereof  baYing  refufed  to  paf 
for  the  ihot,  the  cofntnaikier  of  the  floop  took  away,  by 
force,  flurts  and  other  property*  Articles  advifed  to  be  ex- 
hibited againft  him  in  the  admiralty,  to  make  him  reftore 
what  he  illegally  detained,  and  to  condemn  him  in  da- 
mages, 

1 747,  The  centry  on  board  a  (hip  in  Portfmouth  harbour 
fired  at  a  boat,  without  caufe,  and  killed  a  boy  therein.  It 
was  held  that  Portfmouth  harbour  was  within  the  admiraltj 
jurifdidion,  and  that  the  vice-admiral  of  the  county,  or  his 
deputy,  as  coroner,  might  hold  an  inqueft  on  board  j  but 
he  not  having  done  fo,  and  the  coroner  of  die  county  hav-^ 
ing  held  an  inqueft  on  fhore,  fummoning  witnefles  from  the 
fhip,  it  was  held  that  the  admiralty  Jurifdidlion  was  waved» 
and  the  trial  was  at  the  afSzes. 

1750.  The  judge  of  the  admiralty  in  Ireland  complained 
to  the  lords  of  the  admiralty,  that  he  was  impeded  in  his 
jurifdidlion  as  to  goods  flotiam  i  they  were  goods  thrown 
overboard  by  a  fmuggler  purfued  by  a  revenue  cutter.  He 
was  anfwered,  that  if  the  goods  were  forfeited  by  the  laws 
of  the  cuftoms,  it  was  a  queftion  for  the  court  of  exche- 
quer, even  though  the  queflion  of  flotfam  fhould  inciden- 
tally arife.  He  complained  alfo,  that  having  feized  Dublin 
ihips,  clandeftinely  trading  with  enemies  during  the  then 
late  war,  and  attached  their  captains  for  refcuing  them,  re- 
plevyns  had  been  brought,  and  he  eftoppcd  by  the  court  of 
king^s  bench.  He  was  anfwered,  that  if  the  replevyns 
were  not  well  founded,  the  truth  of  the  cafe  might  be 
pleaded,  and  if  it  was  really  a  matter  of  prize,  the  court  of 
king's  bench  would  not  take  cognizance  of  it ;  but  that 
this  mode  of  complaint  was  indecorous.  The  matter  had 
been  referred  to  Sir  Dudley  Rider,  and  Mr.  Murray, 
attorney  and  folicitor-general. 

175 1.  Mr.  Read,  appointed  by  letters  patent  marfiial  and 
ferjcant  of  the  mace  of  the  admiralty  in  Ireland,  and  water- 
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baili£F  through  that  kingdom, 'claimed  all  anchorage  and 
profits  thereof.  The  city  of  Dublin  claimed  under  their 
charter,  granting  them  all  droits  and  perquiiltes  of  admi« 
ra]ty  in  the  port  of  Dublin,  anchorage  therein.  It  ivas 
held  that  anchorage  is  not  a  droit  of  admiralty,  but  a  right 
always  inherent  in  the  crown,  and  cannot  pafs  without  ex- 
prefs  words,  and  that  by  grant  under  the  great  feal  only. 

1756,  The  right  honourable  Charles  Erfkine  of  Alva, 
lord  chief  juftice  clerk  in  Scotland,  iSucd  his  warrant  to 
arreft  the  lieutenant  of  a  man  of  war  lying  in  Leith  roads, 
for  an  ailault  and  battery  committed  on  fhore.     The  offender 
being  on  board  ihip,  it  was  thought  could  not  be  appre- 
hended by  virtue  of  this  warrant ;  the  judge  of  the  admiralty 
there  iflued  another.     The  capt;ain  of  the  fhip  obflru£led  its 
execution.     The  admiralty  there  was  deemed  to  be  autho- 
lifed  to  attach  the  captain ;  and  it  was  held,  that  being  in 
his  majefty's  fervice  W93  no  exemption  from  arrefts  either 
in  civil  or  criminal  fuits. 

1756.  Commiflioners  of  the  admiralty  who  fign  orders 
to  an  admiral,  and  ftill  continue  at  that  board,  cannot  fit 
on  his  court  martial.      Admiral  Byng's  cafe. 

1757.  A  prifoner  of  war  had  committed  a  Jiorrid  crime 
upon  another.  It  was  held  to  be  a  matter  of  difcrction, 
whether  the  lords  of  admiralty  woi|Id  order  the  offender  to 
be  profecuted  or  not,  he  not  being  an  Englifh  failor,  nor 
the  offence  committed  on  board  an  Englifh  (hip.  If  they 
declined  it,  application  to  be  made  by  the  comijliiEoners  of 
iick  and  wounded  feamen  to  the  civil  magiflrs^te. 

1758.  The  commiffioners  of  oyer  smd  terminer  of  the 
admiralty  of  England,  can  tak?  no  notice  of  informations 
made  and  examinations  taken  by  the  commiiSoners  of  ma^ 
rine  of  Rotterdam,  or  other  place  abroad,  nor  is  this  fu& 
cicnt  foundation  for  granting  their  warrant  for  fearching 
fufpcfted  places,  or  apprehending  fufpe<Sled  perfons. 

?759-  A  French  fliip  taken,  on  board  which  ^  offtcial 
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letter  w;^  ^  found  revoking  its  commiffion  as  a  letter  of 
marque,  the  crew  not  to  be  treated  as  pirates, 'but  as  pri-- 
foners  of  war  j  for  no  commiffion  is  neceffary  to  juftify  the 
fubjedls  of  France,  after  a  declaration  of  hoftilities,  in  war- 
ring upon  England,  though  the  want  of  fuch  commiffion. 
may  make  them  liable  to  penalties  in  their  own  country. 

1760.  The  merchants  of  Dublin  applied  to  the  lords  of 
the  admiralty  to  d'lreSt  the  commanders  of  his  majefty^& 
ihips  not  to  moleft  Irifh  fhips  laden  with  French  wines  and 
brandies,  from  the  ports  of  France  to  Ireland.  The  lords 
could  not  give  any  fuch  direftions,  it  being  the  duty  of  his 
majefty's  fhips  to  make  fuch  fcizures,  'the  legality  of  which^ 
if  at  all,  could  only  be  queftioned  by  due  courfe  of  law. 

1761.  Perfons  charged  with  piracy  on  board  a  privateer, 
held  to  be  triable  by  a  court  martial ;  but  if  they  can  be 
handed  over  to  the  admiralty  feffions,  or  are  already  in  pof- 
feffion.of  the  civil  power  on  fhore,  there  feems  no  occafion 
to  have  recourfe  to  this  jurifdi£lion, 

1762.  An  Englifli  fliip  belonging  to  private  owners,  and 
hired  by  French  officers  releafed  by  his  majefly's  prder,  may 
legally  fail  to  a  port  in  France,  after  preliminaries  and  be- 
fore definitive  treaty  figned* 

1768.  The  maft^rs  of  merchant  (hips  refufed  to  pay  to 
feamen  entering  from  them  on  board  his  majefty's  (hips 
more  than  a  moiety  of  their  wages,  tubiU  abroad.  The 
feamen  were  immediately  entitled  to  their  whole  wages, 
the.a£ls  of  parliament  regulating  the  payment  of  'wages  not 
applying  to  this  cafe. 

1770.  On  a  difpute  at  Portfmouth,  between  the  vice-ad- 
miral's coroner  and  the  coroner  of  the  county,  it  was  held 
that  the  judge  of  the  admiralty  and  the  vice-admirals  have^ 
by  patent,  cogni2»nce  of  the  deaths  of  perfons  in  the  fea, 
public  ftreams,  ports,  &c.  that  they  may  depute  by  their 
patents  deputies  to  execute  any  adt  they  may  do  themfelves^ 
That  their  coroner  on  the  high  feas  would  have  exclufivt 
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jori(3idioti,  tni  In  port  and  beneath  the  bridges,  at  teaft,  a 
eonctiiTent  jurififtdlon  with  the  coroner  of  the  counejr. 

1777.  Naval  courts  martial  cannot  fuminon  witnefles 
who  are  not  of  his  majefty's  navy. 

1778.  A  letter  of  marque  having  iflued  eightdays  before 
s  prize  was  taken,  though  the  captain  had  it  not  in  his  poC- 
fefSon,  nor  knew  of  it,  it  was  good  prize,  and  not  a  droit 
of  admiralty. 

1777.  Certain  failors  had  by  a  rifing  on  board  a  tranfport 
taken  by  an  eneniies  privateer,  refcued  the  tranfport,  and 
carried  her  into  Irebnd  i  they  dcmzndcd falvage.  The  cafe 
was  not  within  the  letter  of  the  (latute,  in  as  much  as  the 
recaptors  were  not  commiflioned,  and  the  retaken  {hip  and 
cargo  did  not  belong  to  a  fubjeS,  but  to  the  crown.     Here 

« « 

then  the  court  might,  and  I  believe  did  not  take  the  ftatute 
for  their  guide  in  allowing  an  eighth,  but  on  account  of 
particular  merit  allowed  more.     Cafe  of  the  Molly  tran& 

port. 

1778.  A  French  fhip  rAmiable  Marie,  was  in  the  month 
of  April  taken  and  carried  into  Jcrfey,  by  a  non-com-» 
mifiioned  vefTel  <as  againft  France,  as  if  her  Cargo  hsA 
been  American,  though  it  really  was  French.  The  captors^ 
afterwards  agreed  to  reftore  her  5  but  theh  Ac  was  r^Jififced 
on  the  part  of  the  king,  at  the  iiiftance  of  the  kingfs  pi^odor, 
and  claimed  alfo  by  the  pro6iot  of  the  admiralty.  Since 
this  French  (hip  was  not  broughjt  into  port  by  revolt,  nor 
driven  in  by  a  commiflioned  (hip,  (which  are  the  words  of 
the  order  of  council  1665),  ^^7  were  held  droits  of  ad» 
miralty,  and  not  perquiiltes  of  the  treafury  0r  exche(|uer. 

1778.  All  the  (hips  taken  from  France  by  reffels  having 
letters  of  marque  only  againft  the  Americans,  became  droiti 

of  admiralty.  * 

1 78 1.  Staves  ruled  not  to  be  a  naval  ftore,  though  ni 
ever  fo  great  a  quantity,  uolcfs  it  wcr^fhewit  that  th* 
French  at  Breft  were  in  fome  peculiar  want  of  «flb.    la 


the  year  177S,  it  had  been  heU  ibaitlmd  k  ttierclisui^ze  of 
promifeueus  ufc,  and  [if  fo^nd  to  be  fhipped  in  large- ^antf- 
ties  for  tke  ports  of  an  enemy,  may  be  at  leaft  ftoppefd  and 
fold  in  England ;  and  the  fame  is  true  even  of  thofe  geod& 
li^hich  are  enunaeratsed  as  not  contraband  in  our  treaties  with 
Beutral  nations,  if  of  promifcuous  ofe,  and  deftined  for  the 
ports  of  zfk  enemy  in  great  want  of  fuch  merchandize. 

1781.  The  cafe  of  the  recapture  of  icing's  fliips  having 
been  omitted  in  the  ftatutes  giving  falvage ;  but  fa^vag&heM 
to  be  due  on  fuch.  recapture  to  be  regulated  at  the  difcretion 
©f  the  court* 

1783.  A  (hip  unjuftly  detained  as  prize  is  entitled  to  de- 
murrage, and  the  offer  of  demurtage  in  writing,  together 
with  bis  papers,  &ould  h»  o&sred  him  in  prefence  of  a 
notary. 

T779W  Afi  enemy's  thip^  captured*  by  a  king^s  tender  is  a 
droit  of  admtnilty,  and  not  prize  tathe  tender. 

1780.  The  captain  of  a  feet  is  entitled,  under  the  ordef 
#f  council  of  1747,  to  be  confidered  as  a  fhig  officer,  and  to 
a  ihare  in  the  diftribution  of  prizes  accordingly.  Cafe  of 
Gapt^  Kempcftfelt. 

Prei  men  are  not  iubjed  to  the  articles  of  war,  until 
ajhially  rated  on  board  feme  of  his  majefty's  (hips. 

'  I7?2.  The  judge  of  the  admiralty  of  Ireland,  then  a  vice 
admiralty  court,  held  removeable  at  pleafure,  without  proof 
of  malverfatlon,  fo  of  Minorca  1780. 

1786.  The  Eaft  India  company,  under  their  charter  of 
the  31ft  of  George  IL  entitled  to  fuch  prizes  only  as  arc 
either  within  their  limits,  or  taken  by  their  Ihips  during 
w^s  commenced  by  them  or  on  their  account. 

I7&5.  A  fentence  being  fileot  as  to  the  time  and  manner 
if)  whid^fa  a  pirtfoner  was  to  fuffer^  the  lords  of  the  adoupalty 
keld  to  have  a  right  tq  iflue  their  warranty  and  dke£t  the 
time  and  manner,  without  any  fpeclal  warj^a^t  froBi  thfi  lung 
for  that  purpofe. 
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1785.  An  dftnee  having  been  ecfmAiitted  on  tbe  high 
ftat}  tnd  the  profeeutor  poor^  Under  agje^  and  without  friends, 
the  brds  of  ihe  admiraltjr  were  willing  to  pay  the  expence 
of  the  piofeciKion« 

1791.  Sailors  from  a  frigate,  put  on  (bore  at  Meffina  to 
perform  quarantine,  ftole  goods  from  the  Lazaretto.  This 
h  robbery  within  the  meaning  of  the  3!oth  article  of  war, 
and  they  triable  by  a  court  martial  under  the  authority  of 
the  35th««»*N,  B»  This  was  made  a  qtiefti6n  of  much  doubt 
#n  the  words  of  thefe  articles,  and  of  the  jbth^ 

A  natural  born  fubjedt  of  England  refiding  at  Rotter- 
dam, though  as  to  his  allegiance  he  flill  continues  a  fub- 
ysSt  of  England  )  yet  in  all  matters  relating  t^  Jirade  muft 
be  confldered  as  a  foreigner ^  and  is  not  entitled  -to  a  Medi- 
terranean pafs. 

The  commiifioners  of  the  admiralty  have  a  power  of 
granting  warrants  to  commit  any  perfoh  for  piracy,  on  re-* 
gula;*  information  upon  oath;  but  cannot  empower  perfons 
to  fearch  privateers,  or  other  (hips,  for  goods  fufpe£led  to  be 
piratically  taken. 

1776.  An  American  veiTel,  with  an  Eoglifii  pafs,  and 
the  mafler  an  Englifhman,  was  freighted,  at  Leghorn  by 
Tufcan  fubjcAs  to  go  to  Alexandria.  The  captain  changed 
his  courfe,  and  put  the  Tufcan  fupercargo  ^nd  others  on 
ihore  on  the  coafi:  of  Africa,  near  Oran,  and  from  thence 
to  Alicant.  The  proprietors  of  the  cargo  applied  to  the 
Britifli  conful  at  Leghorn ;  in  the  mean  time  certain  honeft 
failors,  difapp roving  of  the  matter's  fraudulent  conduft, 
which  was  piracy  by  the  flatute  of  WHltam  IIL  after  he 
had  fold  part  of  the  cargo,  feized  the  (hip  while  he  was  oft 
ihore,  and  brought  her  into  Cadiz.  The  owners  of  the 
cargo  conceiving  fhe  was  become  a  droit  of  admiralty,  1^ 
plied  through  the  confuls.  Sir  John  Dick  and  Mr.  Udney,  Mr 
England,  for  compenfation  out  of  her.  If  ihe  had  even 
belonged  to  the  captain,  which  did  not  appear,  ihe  wa^not 


APPENDIX.  529 

forfeited  to  tHe  king>  uRleTs  he  was  convicted.  The  owners 
of  the  cargo  were  advlfed  to  obtain  his  majefty's  order  to 
his  majefty*s  conful  to  deliver  up  the  fhip  to  them,  or  to 
confent  to  any  fummary  mode  of  proceeding,  in  the  mari- 
time court  of  that  local  jurifdidion  where  the  vefiel  was. 

1799.  The  fhip  of  a  neutral  power,  (the  Ottomans) 
Yiad  been  unjuftly  detained,  and  obliged  to  put  into  Malta. 
She  was  afterwards  delivered  up  to  the  neutral,  and  by  him 
accepted  by  the  interference  of  the  conful.  The  owners 
were  advifed,  it  bemg  not  a  common  cafe,  to  move  the 
court  efpecially  on  affidavits  for  a  monition  againft  the  unjuft 
captors,  to  fhew  caufe  why  they  (hould  not  be  ^  decreed  to 
pay  cofts  and  damages. 

The  cafe  of  the  capture  of  Jaggernaikporam,  in  the  Eaft 
Indies,  in  the  year  1780,  was  a  curious  cafe  of  joint  cap^ 
ture,  by  land  and  naval  forces  in  the  India  company's  fer« 
vice.  The  Eaft  India  company  were,  in  the  firft  inftance,  en- 
titled by  their  charter,  to  all  the  e(Fe£ls  there,  taken }  but  there 
having  been  an  appeal  in  this  cafe,  of  the  refult  of  which 
the  author  has  not  been  informed,  he  is  not  able  to  give  the 
ultimate  decifion. 

The  famous  cafes  of  the  Hookikarpel  ftn4  Oefter  Eems^ 
are  in  {d£t  given  by  Mr.  Robinfon  in  his  notes. 

Gnque  Ports.  A  large  Dutch  (hip  found  at  fea.  With  no 
perfon  on  board,  nor  papers  to  difcover  to  whom  fhe  be- 
longed, and  carried  into  Dover,  was  held,  in  1763,  to  be  a 
<lroit  of  admiralty ;  but  that  the  lords  of  the  admiralty 
^Inight,  if  they  thought  fit,  dire£t  proceedings  againft  her  in 
the  port  of  the  Cinque  Ports.  Enemy's  (hip  ftranded  on 
Goodwin  Sands,  cargo  landed  at  DeAl,  Cinque  Ports  have 
not  jurifdid^ion,  and  though  landed,  a  droit  of  admiralty. 

In  the  cafe  of  the  King  of  Pruffia  privateer,  1759,  whofe 
crew  violently  aflaultcd  perfons  who  came  on  board  to  feizc 
certain  failors  accufed  of  piracy,  the  ^eAce  was  deemed 
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cognisable  by  tbe  admiralty  feffions,  though  it  happened  in 
the  port  of  Pover. 

In  X75I9  &  robbery  having  been  committed  on  board  the 
Savage  floop,  in  Dover  harbour,  it  had  been  deemed  to  be 
within  the  jurifilidion  of  the  Cinque  Ports,  exclufive  of  the 
^miralty  of  England. 

CourU^MartiaL  The  ifirft  captain  to  the  commander-in- 
chief,  has  a  right  to  rank  next  to  the  junior  rear-admiral,  as 
member  of  a  court-martial. 

Sir  Hyde  Parker's  Cafe,  1791. 

Whether  a  lieutenant  ailing  as  mafter  and  commander, 
under  22  Geo.  II.  ch.  33.  can  fit  as  member  of  a  court- 
martial,  greatly  doubted,  and  advifed  that  the  opinion  of  the 
judges  (hould  be  taken. 

Lieut.  Peyton,.  ^1^9' 


No.  5. 

ADMIRALTY  CASES  DECIDRD  IN  IRELAND  •. 

CoriQi  V.  the  Murphy. 

PROMOVENT  alleged,  tfcit  having  ady^nc^  99L  4s. 
to  impugnant)  who  was  the  owner  of  one  half  of  the  veiled 
in  this  caufe,ytfr  the  purch^fe  of  f aid  moiety  offaidv^ejij^  aiu^ 
fur  other  purpo/es  refpe^ing  thefam^j  the /aid  in^pugm^xt  exe- 
cuted a  bottomry  bond  to  him.  upon  the  body  or  huU  of  fiu^ 
veflel,  then  lying  in  the  port  of  Briftol;  and  to  undertake 
a  voyage  from  thence  to  Milford,  and  from  Milford  u^ 
Wexford,  dated  nth  February,  1795,  upon  the  high  feas^ 
and  within  the  jurifdi<£Hon  of  the  court,  for  repayment  of 
faid  fum,  and  that  it  (till  remained  due. 

*  Thefe  cafes  are  more  particularly  inferted,  as  ihewing  the  ajfitire  l^eft 
of  the  admiralty  ^obibkioas  having  there  been  lefi  frequents 
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To  this  allegation  or  petition,  which  followed  the  words 
of  the  bond  precifely,  impugnant  put  in  an  exception,  h^« 
Caufe  it  was  not  alleged  that  the  money  fo  advanced  was 
for  the  repairs  or  ufe  of  the  (hip  (the  words  other  purpofes 
being  too  vague  and  general),  or  that  the  repayment  thereof 
was  to  depend  upon  any  rifk  to  be  run  by  faid  veilel  in  her 
intended  voyage,  or  thatfuch  repayment  tuas  to  be  made  or 
depend  on  the  event  of  the  fafe  return  thereof^  fo  that  it  did  na 
where  appear  by  the  allegation,  whether  faid  bond  were  in 
law  a  bottomry  bond^  fo  as  to  give  the  court  jurifdiflion, 

I  argued,  that  there  were  two  kinds  of  bottomry  bonds 
dejTcribed  by  Sir  W.  Blackftone,  one  truly  fo-^^the  other 
vulgarly  fo  called,  but  only  fuable  in  a  court  of  law. 

That  this  was  a  bond  merely  depending  upon  the  rifk  and 
not  pledging  the  vefliel,  that  no  words  were  found  in  it^ 
which  could  be  conftrued  to  pledge  the  veiTeL  That  to 
pledge  the  veflel,  fuch  exprefs  words  as  the  following  muft 
be  ufed:  I,  A.B.  do  bind  the  faid  ibip,  with  the  freight, 
tackle,  and  apparel  of  the  fame,  as  in  the  precedent,  in 
Beawes,  Vol.  I.  p.  139, — that  even  fuppofing  the  veffel 
pledged,  and  that  it  was  properly  a  bottomry  bond,  yet  it 
did  not  follow  that  the  admiralty  had  jurifdidlion-^'that  every 
hypothecation  of  a  fhip  does  not  give  the  admiralty  jurifdic^ 
tion,  for  if  the  mafter  hypothecate  under  feal  before  the 
voyage  begins,  it  was  admitted  in  Menetone  and  Gibbons^ 
3  Term  Reports,  that  thic  admiralty  had  not  jurifdidion-^ 
fo  if  he  hypothecate,  but  not  for  necellaries  for  the  (hip—- 
that  if  a  contra£l  be  made  even  upon  the  fea,  if  not  for  a 
marine  caufe,  it  cannot  be  fued  In  the  couft  of  admiralty. 
Hobart  12*  Bridgeman*s  Cafe.  Bacon,  Court  of  Admi- 
ralty. C. 

That  it  muft  be  a  marine  contrail,  and  for  a  maritime 
Caufe  J  it  doth  not  appear  here  to  be  either:  inftances  of  bot- 
tomry bonds  fued  at  law  are  frequent.  Lev.  54.  Sideriiii,  27, 
a  Ch.  Caf,  J30.  Ab.  Eq.  Ca.  372. 
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A£kian  of  debt  on  a  bond  for  monies  taken  up  on  bottom^ 
ry  mentioned.  Molloy,  lib.  2.  ch.  lo.  p.  129.  Cro.  Ja» 
208.    Sharpley  v. and  fee  t  Atkyns  341. 

Dandjr  v.  Turner,  was  a  cafe  of  a  part  owner  borrowing 
money  on  a  bottomry  bond,  payable  on  the  return  of  the  ihip 
from  the  voyage. 

A  fhtrW  may  take  a  fbip  in  execution  like  any  other 
chattel — why  not?  And  if  part  of  a  contract  is  triable  at 
common  law»  and  part  by  the  admiral  law,  the  common 
fliall  be  preferred,  Hob.  212. 

On  the  other  fide  were  quoted  Johnfon  v.  Shippen,  2 
Raymond,  982.  2  Bla.  459.  Molloy,  lib.  2.  Ch.  IL 
f.  12.  and  for  forms  of  bottomry  bonds,  2  Newman,  48a, 
481 ;  and  it  was  urged  that  it  is  not  the  form  of  a  bottomry- 
bond  which  varies  the  juriidiAion,  but  thc/ubje^  matter. 

The  court  was  of  opinion  that  the  veflel  was  hypothec 
cated,  for  the  party  run  the  rifle  on  the  hull  of  the  (hip,  and 
It  would  have  been  unnecceflary  to  mention  the  hull  or  body 
of  the  fbip  otherwife.  That  the  mere  form  of  the  bottomry^^ 
bond  did  not  figaify,  if  the  meaning  of  the  parties  was 
clear  /  and  that  this  was  not  an  unufual  form^  there  being  in 
Wood's- Complete  Conveyancer,  under  title  Bondj  a  prece* 
dent  very  like  to  it — that  where  it  did  not  appear  where  it 
was  executed,  the  court  would  not  prefume  againft  its  own 
j\irifdi£tion,  efpecially  as  if  it  did,  the  parties  could  not 
have  the  fame  remedy  in  courts  of  law,  the  fentence  of  this 
court  going  in  rem* 

Pillans  V.  the  Vifloria. 

This  veflel,  captured  in  1779  by  the  Shillelagh  privateer. 
Captain  Pillans,  and  brought  into  Dublin,  was  condemned 
as  prize  by  the  court  of  admiralty  in  Ireland.  The  lords 
commiffioners  of  appeal  in  England,  in  the  year  1781  (the 
Irifli  being  then  only,  a  vice-admiralty  court),  reverfed  the 
fentence,  on  the  ground  that  ^f,  the  time  of  the  capture^ 
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I  

hoftllities  had  not  commenced  between  Great  Britain  and 
Spain ;  and  ordered  the  (hip  and  cargo  to  be  reftored  to  cer- 
tain claimants  in  London,  and  gave  cods  but  no  damages. 
In  1788  *  dieir  lordfhips  were  applied  to,  with  a  complaint 
that  reftitution  was  not  fully  made.  It  was  decided  that  the 
captors  were  anlwerable  for  any  deficiency  in  the  ihip,  if  it 
had  been  plundered,  but  for  warehoufe»room  of  the  cargo, 
and  fuch  things,  captors  were  not  anfwerable,  no  damages 
having  been  given.  Sale  of  the  fhip,  though  decreed  be« 
low,  not  having  been  made,  marfhal  of  the  court  was  not 
entitled  to  any  commiffion» 

Parry  and  others  v.  the  Peggy,  Captain  Gibfon. 

The  promovents  had  agreed  for  monthly  wages,  for  a 
voyage  to  the  Weft  Indies.  They  worked  on  board  the 
£bip  for  fome  days  in  the  harbour  of  Dublin ;  afterwards 
Mr*  Magutre,  the  owner  of  the  fhip,  having  changed  his 
mind,  determined  to  alter  the  yojrage,  and  to  poftpone  the 
failing  of  the  (hip,  whereupon  the  ieamen  were  difmifled 
without  their  wages,  who  now  libelled  againft  the  (hip.  As 
furrogate  of  the  admiralty,  I  decreed  for  the  feamen  on  the 
reafon  of  the  thing,  and  the  authority  of  Wells  v^  OU 
mond,  2  Shower,  p.  z^H, 

Murphy  V*  the  James. 

Mariners  bad  engaged  by  the  run  from  Liverpool  to  Dubi» 
lin,  Moft  fevere  ftorms,  in  February  1799,  ^^ove  the  veflel 
inevitably  into  Milford«-haven,  where  fhe  was  mceffarily  dc* 
tained  by  the  weather  iixteen  days.  Mariners  who  engage 
by  the  run  are  not  entitled  to  any  extra  wages  on  account  of 
2)ny  fuch  accidents,  unlefs  it  be  by  fome  fubfequent  aj;ree^ 
ment.  Their  run  money  is  confiderably  grater  than  it 
otberwife  would  be,  becaufe  they  take  their  chanc(^  of  ^U 
fuch  accidents* 

.  f  Jt  is  therefoie  tha(  I  iaf«rt  tl^p  cafe,  though  the  ^ueltioA  of  fritc  wa« 
4^teniiined  fe  lon^  before. 
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Mitchell  and  others  v.  the  Favourite  Nanny. 

This  was  a  fuit  for  feamen*s  wages.  William  Gruncfer^ 
fon  took  defence,  and  pleaded  that  he  was  mafter  ttni  owner 
of  faid  veflel  i  and  that  he  had  en  the  8th  of  February, 
1793,  agreed  with  the  regulating  captain  in  the  port  of 
Dublin,  who  a£led  on  the  part  of  the  judges  of  the  admi-* 
ralty,  that  fhe  fbould  be  taken  into  the  fervice  of  bismajefty 
as  a  tender — that  fhe  was  fo  accordingly,  and  put  under  the 
command  of  a  lieutenant  of  the  navy }  and  that  the  pro- 
movents  knowing  the  premifes  entered  with  the  faid  Heu« 
tenant,  and  that  therefore  their  wages  were  only  demand- 
able  at  the  navy-office  of  Englandy  and  fuable  and  recover- 
able $nlf  in  the  high  court  of  admiralty  of  England^  and  not 
in  this  kingdom,  nor  againft  the  faid  Grunderfon. 

To  this  we  replied,  that  fuppofing,  but  not  admitting, 
the  law  to  be  as  mentioned  in  the  exception,  that  it  was  ir- 
relative, becaufe  they  entered  with  Grunderfon  the  mafter 
of  the  ihip  before  fhe  was  faired  for  a  tender,  abfque  hoc  that 
they  entered  with  the  faid  lieutenant.  This  faft  being 
proved,  the  point  of  law  was  not  decided. 

y  the  Jenny  of  Pcngelly. 


The  promovent  alleged,  that  he  being  a, merchant  of 
Watcrford,  had  laden  certain  flour  on  board  this  veflel, 
which,  as  appeared  by  the  bills  of  lading  figned  by  him  zf\^ 
Robert  Davres,  the  mafter  of  the  (hip,  the  faid  mafter  con- 
tra£bd  fafely  to  deliver  in  Dublin  j  and  that  the  faid  mafter 
had  been  guilty  of  a  breach  of  contra£l,  the  flour  b^ing  em^ 
¥e%%kd,  or  not  delivered^ 

The  impugnant  put  in  a  declinatory  exception  inftead  of 
an  anfwer,  in  which  he  faid  that  the  contraft  was  entered 
into  within  the  body  of  a  county  within  this  realm,  to  wit, 
at  the  city  of  Waterford  in  the  county  of  the  faid  ckyj 
and  th^t  the  £ud  bills  of  lading  were  figned,  wi  the  faud 
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Aitp  was  then  lying,  and  the  (aid  flour  delivered  in  the 
County  of  the  fatd  city  of  Wateribrd,  and  not  upon  th9 
high  feas,  nor  within  the  jurifdidion  of  the  court  of  admi- 
J-alty ;  and  therefore  he  prayed  right  and  juftice,  and  that 
the  court  would  not  take  cognizance  of  the  matter,  and  that 
his  exception  ihould  be  decreed  valid  with  cofts. 

For  the  promovent  it  was  iniifted,  that  by  the  famous  ar- 
ticles, 1632  (fee  Cro.  Ch.  296.  3  edit.),  it  was  fettled  that 
fuits  might  be  brought  in  the  admiralty  for  the  breach  of 
charter-party,  provided  their  exifteiice  was  n'bt  difputed 
(which  is  the  cafe  here),  and  provided  the  penalty,  if  any, 
was  not  fued  for,  and  that  a  bill  of  hiding  differs  from  a 
charter-party  only  in  this,  that  the  firfl  is  required  an4 
given  for  a  fingle  article  or  more  laden  on  board  a  ihip  that 
has  fundry  merchandize  fhipped  for  fundry  accounts,  wherea$ 
a  charter-party  is  a  contract  for  the  ufe  and  freighting  of  the 
whole  fliip— but  the  fame  reafori  extends  to  both.  And  that 
the  old  and  abfurd  notion  of  locality  iiiperfeding  the  nature  of 
the  contradl,  was  long  fince  exploded. 

The  admiralty  in  this  cafe  decreed  for  its  jurifdi£lIon, 
and  no  prohibition  was  applied  for.  See  RolL  Ab.  530* 
1.  40. 

Wood  V.  the  Hannah, 

1799- 
This  brig,  bound  from  Maryport  to  Dantzic,  was  cap« 
tured  by  a  French  privateer  on  the  coaft  of  Norway,  and 
cat;ried  into  Chriftian-found  in  that  kingdom,  which  is  a 
neutral  port ;  condemned  as  prize  by  a  court  of  admiralty 
there,  and  fold  to  a  neutral  fubjedt ;  fhe  was  afterwards  re- 
paired, fo  as  almoft  to  become  a  new  vefTel,  and  got  a  new 
regiftry,  and  was  fent  by  her  new  proprietor  with  a  cargo 
to  the  port  of  Belfaft  in  Ireland,  where  Wood)  of  Mary« 
port,  her  former  owner,  feized  her  under  a  warrant  of  the 
Irifh  coiyrt  of  admiralty,  alleging  that  the  condemnation 
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and  fide  of  the  faid  brigantine  or  veflel  at  Chriftian-found 
was  an  illegal  condemnation,  and  that  the  property  was  not 
thereby  legally  changed. 

There  was  fome  queftion  about  the  h&Sy  as  lo  the  dif* 
tance  of  the  veflcl  from  the  coaft  of  Norway  when  taken 
—more  about  the  law,  viz.  as  to  the  old  queftion,  when  a 
fliip  is  faid  to  be  truly  brought  infra  prafidia  bofiiumj  and 
the  true  interpretation  of  thefe  terms,  and  alfo  as  to  couf- 
demnations  by  neutral  powers.  (See  the  cafe  of  Gofs  v. 
Withers,  2  Burr.  683.]  but  the  arguments  ^d  authorities 
cannot  be  here  adduced,  becaufe, 

Adhuc  fub  judice  (is.. 

Archer  and  others  v.  the  Ann  of  Dundalk. 

29th  May,  1796. 

Promovepts  filed  their  libel  in  the  court  of  admiralty, 
Aating  that  on  the  8th  of  Febcuar}-  preceding,  they  being 
in  the  harbour  of  Ardglafs,  in  the  county  of  Down^  on 
board  a  boat  or  fmack  called  the  Either,  of  which  they  were 
the  crew,  obferved  the  hull  or  body  of  a  fhip,  at  a  confi- 
derable  diftance  out  at  fea,  drifting  towards  the  north-eaft. 
That  they  failed  towards  the  fhip,  came  up  with  her  twelve 
miles  diftant  from  the  (hore,  and  found  her  to  be  the  Ann  of 
Dundalk,  abandoned  by  her  crew,  and  not  a  living  creature 
on  board.  That  they  did  tvtxy  thing  they  could  to  proteft 
the  veiTel,  which  however  had  been  previoufly  plundered, 
and  brought  her  to  Skerries  on  the  9th  of  February.  That 
when  brought  into  the  harbour  of  Skerries  fhe  was  wor^h 
300I.—- that  her  car^o  was  worth  600I.  and  aAually  fold  for 
420I.  And  they  prayed  to  be  decreed  to  the  vefTel  and  cargo, 
or  fuch  proportion  thereof  as  the  court  fhould  pleafe.  Th^ 
admiralty  was  proceeding  in  this  fuit,  when  flopped  by  the 
confignors  of  the  cargo  of  the  veiTel  moving  for  the  following 
prohibition. 

K.  B.  Motion  for  a  prohibition  to  the  jsidmiralty. 


APPENDIX.  537 

^^  « 

Glafcot  V.  Archer. 

Eaftcr,  X79(i, 

PlaintlflT,,  to  whom  the  cargo  of  the  (kid  ihip  Ann  was 
«onflgned,  filed  a  fuggeftion,  ftating  that  by  the  laws  of  this 
realm,  the  rewards  which  ought  to  be  given  for  faving  (hips 
in  danger  of  being  wrecked,  in  proportion  to  the  merits 
of  the  Salvagers,  are  to  be  adjufted  by  two  or  more  neigh* 
bouring  jufticps,  and  are  not  (x>gni^ble  by  the  court  of  ad- 
miralty ♦, 

^hat  the  (hip  Ann  of  Dundalk,  being  in  danger  of  betng^ 
wrecked,  was  faved  by  the  crew  of  a  wherry  belonging  to 
Skerries,  affifted  by  the  defendants  in  prohibition,  who  were 
the  crew  of  another  veflel  called  the  Efther  fmack.  That 
th^y  had  given  the  crew  of  the  faid  wherry  a  recompetKe^ 
and  had  alfo  fettled  with  onp  Mr.  Mulholland,  who  faid  hm 
np^as  aifthorifed  by  defendants  in  prohibi|;ion  to  fettle  far 
^em^  and  had  paid  him  ^$1,  accordingly. 

Defendants  ma^e  affidavit  in  anfwer,  fwearing  that  thej 
Deyer  had  fo  authorifed  Mulholland,  and  never  had  received 
any  recompence — that  the  cargo  was  infured  to  a  great 
amount,  and  the  infuran<;:e  fince  paid  to  plaintiff  Glafcot,  and 
th^l  £^id  now  plaintifF  had,  by  giving  bail  in  the  admiralty, 
fubmitt^  to  its  jurifdiiflion. 

For  the  p}aintifF  in  prohibition  it  was  (aid,  that  though 
before  the  falyage  sfit^  th^  admiralty  had  jurifdidlion,  that 
W4S  |iow  taken  aw^y.  That  though  courts  of  common  law 
could  not  be  oufled  but  by  exprefs  words,  yet  it  does  not 
appear  to  h^  (o  it\  other  courts,  nor  necef&ry  to  exclude  ia^ 
ferior  jurifdi<£^ions.  That  thefe  flatutes  fpeak  of  fhips  ii; 
4anger  of  being  ftranded  or  run  gn  (hore,  which  was  the 
cafe  here,  and  alfo  of  holdin^^  out  falfe  lights,  and  therefore 
miffl  relate  not  merely  to  fhips  wrecked  upon  the  fhore,  but 

mufl  extend  to  a  confiderabk  diflance  therefrom.    That 

<  « 

*  Thf  pnndpol  falv^gc  a£b  in  Irelai;(i  sm»  4  Qeo.  L  xx,  17 ;  and  31  QifiH  IL  |j, 
x6;  23  and  44  Geo. ni. 
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they  fpeak  of  plundering  a  (hip  in  diftrefs,  therefore  every 
(hip  in  diftrefs  is  by  them  within  the  jurifdidion  of  the  law 
courts — and  talk  of  caufing  a  (hip  to  be  carried  into  port» 
inuft  mean  therefore  a  (hip  upon  the  high  feas.  A  port  or 
haven  is  within  the  body  of  the  county,  4  Inft.  138.  fo  'is 
any  place  above  low  water-mark^  4  Inft.  139.  fo  is  any 
coafty  fliore,  or  harbour,  Mo.  892. 

On  the  other  fide  it  was  infifted,  that  though  wreck  was 
not  within  the  jurifdrdlion  of  the  admiralty,  flotfitsl  and 
dereli<5t  at  fea  certainly  was.  That  admitting  that  expreis 
words  were  not  necefiafy  to  ouft  an  inferior  juriiiiilffcion^  the 
argument  did  not  apply,  as  this  was  a  high  and  ancient 
court,  and  that  the  parties^  bid  allowed  the  jurifdidtion  of 
the  court. 

Cafes  cited  were  2d  Brownlow,  30.  Dike  v.  Brown, 
It  Lord  Raymond,  835.  Sir  Lionel  Jenkyns,  Vol.  I. 
p.  81.  Beawes  Lex  Mercat.  tit.  Salvage,  i  Siderfin,  17?. 
and  numerous  quotations  as  ufual  were  made  fronar  4th 
Inftit.  The  matter  was  com|iromifed  by  the  advice  of  the 
court. 

Cafe  of  the  Fly  Sloop. 

Three  merchants  of  Belfaft  entered  into  a  charter-party 
for  the  Fly  floop.  They  freight  her  from  Betfaft  to* Ma- 
laga ;  fhe  returned  loaded  with  w'ftie.  The  captain,  with- 
out their  knowledge,  took  wtne  on  board  in  illegal  cafks, 
and  alfo  fmuggled;  a^  the  Ihip  proving  in  diftrefs,  and 
having  no  coaft  cocket  or  licence  on  board,  wa»  feized. 

The  commiffioner^  of  appeal  difcharged  the  (hip,  con* 
demned  all  the  wine. 

The  fliip  had  been  infured,  among  other  things,  againft 
the  barretry  or  fraud  of  the  captain  or  crew,  as  is  ufual^ 
A  quere  was  made. — Could  the  freighters  recover  againft 
the  infurers,  and  they  again  in  their  return  in  the  af-* 
j^eighter's  name  sif^Mnti^  the  captain  or  owner;)  and  if  fo. 
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what  proceedings,  whether  by  attachment  from  the  adini-« 
ralty,  writ  of  juftices,  or  otherwife,  and  at  whofe  fuit,  to 
attach  the  ihip  to  anfwer  either  an  action  of  damages  or  bill 
of  cofts  ? 

It  was  the  opinion  of  council,  that  the  aiFreighters  might 
weU/upport  an  a<5lton  of  corenant  againft  the  mafter  of  the 
vefiel  on  the  charter-party,  for  the  fum  of  500I.  which  was 
the  penalty  mentioned  in  the  charter-party,  or  a  (pecial  ac<* 
tk>n  on  the  cafe  againft  him  fer  their  whole  damages  |  but 
as  it  was  ftated  that  the  mafter  was  worth  nothing,  they 
thought  it  would  be  moft  adri£ible  to  come  upon  the  veilel, 
and  for  that  purpofe  inftitute  a  fuit  in  the  admiralty  court 
againft  her  on  the  charter-party,  not  praying  that  the  veflel 
ihould  be  fold  for  the  50«1.  the  penalty  in  the  charter-party, 
but  for  their  damages  in  general];  and  in  fuch  fuit  thej 
might  procure  a  warrant  of  the  admiralty  court  to  arreft  the 
ihip.  This  was  thought  their  only  poffible  remedy,  th6iq;h 
not  without  riik  of  a  prohibition  if  applied  for*  The  ad<^ 
vice  was  followed  an4  fucceeded* 

Briggs  V.  the  Perfeverancc,  George  Tetherly  Mailer. 

Two  brigs,  the  Ann  of  Whitehaven,  Jofeph  Briggs, 
inafter  and  part  owner,  and  the  Perfeveraiiee,  of  Appledore, 
Tetherly,  mafter,  encountered  each  other  in  the  Irifh 
Channel,  on  the  30th  of  May,  1795,  in  a  very  thick  fog, 
and  by  the  collifion  the  brig  Ann  was  funk,  which 
was  the  origin  and  foundation  of  the  prefent  fuit.  The 
ftroke  was  between  and  upon  (he  larboard  bows  of  each 
veflel. 

It  was  agreed  that  the  Perfeverance  was  fteering  h^ 
courfe  N.N.E,  and  the  Ann  tier's  S.  S.  W.  with  her  ftar-» 
board  tacks  on  board ;  and  with  refpe£t'to  the  wind  the  par« 
ties  differed  only  as  iar  as  one  point,  the  Ann's  crew  infift^ 
ing  it  was  S.  W.  the  Perfeverancc  that  it  was  S.  W.  by 
W.;  it  was  not  controverted  that  the  wind  was  rather 
frefli  i  the  Perfeverance  then  ^oing  at  the  rate  of  feven 

J 
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knots  an  hour,  the  Ann  at  the  rate  of  five— and  that  the 
Perfeverance  was  going  nearly  before  the  wmi^  or  going 
Jarge^  and  that  the  Ann  was  in  the  pofition  oalled  by  Teamen 
ib/i  hauled, 

'  Briggs  admitted  that  the  fog  was  fo  thicli^,  that  his -crew 
eould  not  fee  the  Perfeverance  until  within  loa  yards,  but 
infifted  that  he. was  failing  into  the  fog,  and  the  Perfeve- 
rance out,  and  brought  evidence  to  prove  that  fome  of  the 
Perfeverance's  crew  had  declared  they  (aw  the  Ann  ten  mi- 
nutes before  the  ftroke ;  which  was  opp«fed  by  counter  evi- 
dence, that  went  alfo  to  prove  that  the  fog  was  ecjually  thick 
all  around* 

It  was  proved  beyond  controverfy  and  not  difputed,  that  of 

nine  perfons,  which  was  the  number  on  board  each  veflel, 

every  one  was  upon  deck  in  the  Perfeverance  at  the  time  of 

the  ftroke,  and  fome  looking  out  forward— >whereas  on  board 

the  Ann  the  captain  was  in  bed,  and  of  the  ordinary  watch 

ene  was  abfent  \  and  of  the  other  ^hree,  one  was  at  the 

(helm,  and  the  remaining  two  intent  upon  fplicing  a  rope  and 

ftandiiig  on  the  quarter-deck.     The  party  of  the  Perfeve- 

tance,  therefore,  accufed  the  Ann  of  fuch  grofs  negligence 

in  not  keeping  a  look-out,  as  made  them  anfwerable  for  all 

thp  confequences. 

» 
Another  grand  queftion  arofe,  as  to  what  was  the  duty  of 

each-  (hip,  after  its  crew  faw  the  other.     It  was  admitted 

that  the  rule  of  the  marine  law  is,  that  the  fliip  going  large 

or  before  the  wind,  fliould  give  way  to  the  fliip  going  chje 

hauled^  or  acrofs  the  windr, 

This  rule  the  crew  of  the  Perfeverance  infifted  they 
nheyed  by  going  to  leeward.  The  Ann's  captain  infifted 
they  ought  to  have  gone  ejiern.  They  anfwered  they  did\xi 
the  true  meaning  of  the  term,  and  if  any  thing  elfe  was 
meant,  it  muft  be  that  they  ought  to  have  gone  to  windward.^ 
contrary  to  the  univerfal  rule. 

It  was  infifted  alfo  by  the  Perfeverance^s  crew,  that  they 
di^t|ieif  duly,  in  putting  h^r  helm  a  pert  or  bard  a  weather^ 
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-and  in  lowering  their  mainfail — that  the  helm  of  the  Ann 
ought  to  have  been  put  a  he  (about  which  fa£t  there  was  a 
contrariety  of  evidence),  and  her  forefheet  let  go,  and  jib 
hauled  down,  which  if  there  had  been  a  man  forward  might 
have  been  done  in  an  inftant,  and  would  inevitably  have  pre«> 
vented  the  collifion ;  that  thefe  laft  fteps  were  not  taken 
Briggs  did  not  deny,  but  (aid  it  would  have  been  impoi&ble 
in  the  iime. 

In  a  cafe  fit  only  for  a  jury  of  feamen  (and  which  the  im- 
pugnant  earneftly  urged  the  promovent  to  have  tried  by  a 
jury  in  London,  where  cafes  of  that  kind  frequently  occur- 
red, and  the  affiance  of  a  mafter  of  the  Trinity-houfe  was 
often  afforded  to  the  judge  at  nifi  prius),  the  judge  of  the 
admiralty  obtained  the  ai&ftance  of  the  fenior  captain  of  the 
Britifli  navy,  Sir  A.  Schomberg,  who  is  refident  in  Dublin, 
as  his  afTefTor ;  and  the  parties  added  to  the  council,  two 
gentlemen  very  refpe£table  in  the  profeflion,  and  who  had 
Hbeen  in  earlier  life  officers  in  the  navy,  Mr.  O'Dwyer  and 
Mr.  Barnes.  The  afleflbr,  high  in  chara6ler  as  a  man  and 
as  a  feaman,  was  at  firft  inclined  to  impugnants,*  but  ulti- 
mately thought  them  wrong.  The  judge  (though,  as  he 
faid,  not  for  the  reafons  given  by  his  fkilful  afTefTor),  decreed 
for  the  promo  Vents,  and  the  decree  was  affirmed  on  appeal 
to  delegates  by  three  common  law  judges,  but  without  fp€^ 
jcifically  giving  their  re^ons. 

Briggs  V.  Sir  Annefly  Stewart  and  Richard  Williams. 

The  defendants^  Who  were  bail  for  the  Perfeverance  in 
the  cafe  preceding,  conceiving  the  decITion  a  hard  one^ 
thought  themfelves  entitled  to  take  any  legal  advantage*  In 
the  ftipulation  they  were  bail  for  the  brig  Perfeverance  of 
jfyplidcn^  y$hn  Tetherly  qiafter. 

The  fuit  was  erroneoufly  inftituted  againfl  the  Perfeve- 
rance of  Swanfea^  George  Tetberly  mafler,  and  the  promo- 
vents,  though  informed  of  the  miflakes,  perfifted  in  it,  in 
order,  as  was  faid,  to  deprive  impugnants  of  George  Te- 
thedy's  evidence,  which  would  have  been  very  important. 
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This  was  Tworn  by  impugnants  on  an  application  made  eztiy 
in  the  caufe  to  the  court  of  admiralty,  to  amend  and  alter 
thefe  names,  which  that  court  refufed)  becaufe  George  Te^ 
therly  had  been  regiftered  as  nominal  captain  to  avoid  im- 
preffing }  the  coniGsquence  was»  the  decree  and  monition  in 
purfuance  of  it  could  not  correfpond  with  the  ftipulation  etw 
tered  into  by' the  prefent  defendants. 

June  28.  A  rule  on  the  bail  to  bring  forth  the  veflch 
July  5.  Monition  to  the  bail  to  pay  debt  and  cofts. 

« 

The  bail  paid  no  attention  to  thefe  rules,  conceiving  that 
they  were  irregular,  inafmuch  as  execution  fliould  have  been 
againft  the  veflcl;  and  then  if  flie  could  not  be  found,  a  rule 
on  the  bail  unlefs  caufe,  juftas  at  law  zfcire  facias  doth  not 
go  againft  bail,  until  a  caftas  againft  the  principal  be  re- 
turned. 

The  bail,  however,  an  order  having  been  made  to  attach 
them,  appeared  on  Oilober  ai,  and  moved  to  fet  afide  the 
proceedings  for  the  reafon  above,  and  alfo  becaufe  the  moni- 
tion was  againft  the  brig  Perfeverance  of  Appledore^  George 
Tetherly  matter,  and  therefore  not  conformable  to  the  ftipu- 
lation, which  was  for  the  brig  Perfeverance  of  Swanjea^ 
John  Tetherly  matter.  Rule.  Proceedings  fet  afide  with 
cotts  againft  the  bail,  and  a  new  monition  to  iffue  conform- 
able to  the  ftipulation. 

November  6.  Commiffion  of  appraifement  and  falc  to  go 
againft  the  veffel,  and  fo  much  of  the  rule  of  the  21ft  of 
Oaober,  as  related  to  the  bail  paying  cofts  refcinded,  No- 
vember II.  The  veffel  not  being  to  be  found,  the  com- 
miiEon  of  appraifement  and  fale  vacated.  December  18. 
Ordered  that  the  taxed  cofts,  in  the  court  of  delegates,  be 
added  to  the  monition,  although  we  infifted  that  the  bail  ne- 
ver bound  themfelves  to  pay  the  cofts  of  the  appeal,  but  there 
ihoiiW  have  been  new  ball  as  on  writs  of  error  in  the  kiw 
courts.     See  Clark's  Prax.  Ad.  5th  edition,  note  to  p.  16. 

1798.  February.  A  monition  having  iffued  conformable 
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to  the  ftipulation,  Dr.  Browne  moved  the  court  to  fet  afide 
all  the  proceedings  againft  the  bail,  as  the  monition  (though 
now  conformable  to  the  ftipulation)  was  not  agreeable  to 
or  founded  upon  any  fentence  or  caufe  exifting  in  the  court, 
nor  were  the  b^il  bound  for  the  veflel  againft  which  a  decree 
had  been  pronounced  in  ^  c^ufe  entitled  Jofeph  Briggs 
againft  the  Perfeverance  of  Jppledore^  George  Tetberfy 
mafter,  nor  ever  entered  into  any  recognizance  for  the 
production  of  any  fuch  vefle).  The  motion  was  refufed, 
and  leave  given  to  the  promovent  to  apply  for  permiffion  to 
amend. 

The  promovent  accordingly  on  a  fubfequent  day  moved 
for  leave  to  amend  the  bail  bond  by  altering  the  word  Swan- 
fea  to'Appledore,  and  John  to  George;  which  we  oppofed 
on  the  ground,  that  it  would  be  a  moft  arbitrary,  unlimited, 
and  unprecedented  exertion  of  authority  to  make  a  man  bail 
for  a  fhip  pr  a  perfon  whom  he  never  proffered  to  be  bail 
for.  That  if  any  amendment  were  to  have  been  made,  it 
Oiould  have  been  when  we  applied  in  the  beginning  of  the 
caufe,  in  which  cafe  we  fhould  have  had  the  benefit  of  George 
Tetherly's  evidence ;  but  to  iay  that  he  ihall  be  considered 
as  the  mafter  while  the  caufe  continued,  fo  as  to  deprive  u$ 
of  bis  evidence,  and  that  the  ftipulation  fhould  now  be  al- 
tered in  order  to  get  at  the  bail,  would  be  a  double  injuftice* 
That,  however  our  defence  might  be  inur  apices  Juris^  it 
was  one  that  courts  of  common  law  had  never  prefumed  to 
difpife  or  to  decide  againft.  See  3^  Lev.  235.— 'Mod.  Ca. 
309. — I  Salk.  102. — ^Moore,  694.  407. — i  Mod.  5. — 2 
Jon.  188. — Cro.  Eliz.  223  and  458.  and  the  fayings  of 
Lord  Kenyon  in  Owen  v.  Nail.  6  Term  Reports,  p.  705. 
where  he  fays,  ^^  although  we  hear  objedions  of  this  kind 
^'  with  fome  prejudice,  yet  we  muft  take  care,  in  our  earneft 
*^  defire  to  do  juftice,  not  to  tranfgrefe  the  limits  of  the 

The  court  gave,  leave  to  amend  the  iilpulationj  but  an 
appeal  ha^l^en  iirought. 
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Boalger  and  other*  v.  Ship  Anne. 

The  promovents  mariners  ftated,  that  the  faid  fhip  of 
whofe  crew  they  bad  been»  was  wrecked  on  the  5th  of 
OAober,  1795,  on  the  coaft  of  Norway;  that  Scallan  the 
captain  had  received  a  large  fujn  of  money^  the  produce  of 
the  fale  of  the  wreck,  and  that  featnen's  wages  were  the 
firft  money  that  ought  to  be  paid  thereout.     Scallan  applied 
to  the  court  of  king's   bench  for  a  prohibition,  after  fen- 
tence   had  pafled  againft  him  in  the  admiralty,  on   four 
grounds,  ift,  that  it  was  a  contrafl  made  on  land  i  idly, 
though  beyond  feas,  yet  for  payment  of  money  at  home, 
and  the  contrafl  to  be  completed  at  home ;  3dly,  that  at- 
the  time  of  ifluing  the  warrant,  the   faid   Scallan  was  not 
matter  of  any  fbip;  4thly,  that  the  contraA  was  fpecial^ 
and  alfo  under  ieaL 

« 

The  three  firft  points  had  no  weight ;  the  laft,  if  it  had 
appeared  upon  the  face  of  the  proceedings  j  would,  as  it  fetmed^ 
in  the  opinion  of  the  court  on  the  authority  of  Howe  v« 
Napier,  4  Burr.  1944*,  have  been  fuifficient  to  obtain  pro- 
bibition,  hut  after  fentencey  nothing  will  avail  which  doth 
not  appear  on  the  proceedings.  The  party  here  even  ac- 
knowledged it  was  a  matter  dehors  the  proceedings,  by  fup-^ 
porting  his  fuggeftion  by  an  aiEdavit,  which,  if  it  appeared 
upon  them,  would  not  have  been  neceflary.  Prohibition 
lefufed. 

Lalor  in  Prohibition,  K.  B. 

In  the  laft  cafe,  the.  court  of  admiralty  had  attached 
Lalor  for  refcuing  Scallan,  who  had  been  arretted  by  an  ad- 
miralty warrant.     Lalor  applied  for  a  prohibition,  infifting 

*  With  gr^at  fubmifiiotk  however  the  cafe  of  Howe  v,  Napier  as  far  at  t^ 
lates  to  conrra^s  under  feal  oulling  the  jurifdtdHon  is  coatradidtory  to  Lora 
Holt  in  his  Reports^  p.  50.  and  is  contradiiSted  by  Menetone  an4  Gibbonffg 
3  Term  Reports^  but  in  truth  the  cafe  of  Howo  v.  Napier  went  on  the  i;on* 
jjoint  circumftance  of  its  being  undgr  ftaif  and  alfo  /feeialt  s^nd  perhaps  aa 
realitj  upon  the  laittr  onl^. 
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tibat  the  court  of  admiralty  has  not  jurif(li£Uon  or  power  to 
attach  for  contempts,  unlefs  committed  in  its  iighi  and  view. 
His  council  cited  Vaughan,  p.  I. 

I  argued  that  no  court  can  fupport  itfelf  without  a  power 
of  punifliing  contempts,  and  that  it  was  an  abfutd  diftinc- 
tion  to  fay  the  court  could  attach  for  ailaulting  an  oflicer 
of  the  court  in  its  prefence,  but  not  if  he  was  ailaulted  a 
yard  from  the  door.  To  look  therefore  for  authorities 
feemed  fuperfluotts,  for  to  ufe  the  words  of  Judge  Black- 
ftone,  laws  without  a  competent  authority  to  fuppOrt  their 
jurifdidlion  would  be  vain  and  nugdtory ;  therefore  the  pro* 
cefs  of  attachment  muit  be  as  ancient  as  the  courts  them- 
ifelve^i  4  Black.  Comm.  p.  285.  ch.  20. 

It  is  objeded  it  cannot  attach  in  the  prefent  cafe,  becaufe 
it  is  not  a  court  of  record.  That  cannot  be  the  principle^ 
for  fo  neither  (ould  it  attach  for  contempts  in  its  prefence* 
The  court  of  chancery  is  not  a  court  of  record,  yet  attach- 
ments Were  b6rr6wed  Rota  it ;  until  (equeftrations  were  in- 
vented,  its  whole  procisfs  was  in  nature  of  procefs  of  con» 
tempt. 

It  is  faid  a  juftice  of  peace  caiinot  fine  but  for  contempts 
in  bis  prefemi.  To  compare  that  office  with  this  high 
court  of  ancient  jurifdi£tion  is  not  a  hkr  analogy.  But 
what  can  the  juftice  do  ?— He  can,  immediately  upon  infor- 
mation given  to  him  of  a  refcue,  iffiie  his  warrant,  and  have 
the  man  taken  up.  The  ecclefiaftical  court  can  excom- 
municate, but  this  court  would  be  helplefs ;  for  furely  it 
will  not  be  (aid,  that  this  high  court  is  every  moment  to 
apply  for  aid  to  a  juftice  of  peace  or  a  court  of  law,  or  elfe 
to  defert  its  officer,  and  leave  him  if  abufed  merely  to  his 
aAion  ? 

I  admit  the  cafe  in  Vaughan,  p.  i.  fays,  this  court  may 
attach  for  contempts  in  its  prefincij  and  thefe  words  have 
bpen,  perhaps  carelefsly,  copied  by  Judge  Blackftone  (n  h\% 
Commentaries  %  but  there  are  no  ixclufivt  words  fuperadded* 

vox..  U,  M  N 
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* 

—It  is  no  wlierc  fald  direSfly  that  the  court  fhall  not 
attach  for  contempts  committed  at  a  diftance,  and  I  think 
12  Mod.246.  and  I  Lord  Raymond)446.  Rigden  v.  Hedges, 
fliew  that  it  can. 

I  take  the  true  and  only  diftinflion  to  be,  that  if  the  con- 
tempt be  committed  in  the  face  of  the  court,  the  offender 
may  be  inftantly  punifiied  without  further  examination  ;  but 
in  matters  that  arife  at  a  diftance,  there  muft  be  a  riile  to  (hew 
caufe»5  and  Sir  W.  Blackftone  admits  this  is  the  diftinc- 
tion  in  the  law  courts,  4  Black,  ch.  2a.  p.  285. 

Although  it  be  not  a  court  of  record,  it  may  by  cuftom 
of  the  court  amerce  the  defendant  at  its  difcretion,  13  Rep. 
p.  53.  and  this  is  a  warrant,  not  properly  an  attachment. 
As  to  arrefting  the  perfon  here,  fee  i  Roll.  Ab.  53.  God* 
bolt,  193.  3  Black,  ch.  7.  p.  109. 

Other  cafes  cited  were,  i  Lev.  253.     x*  Salk.    136.   i 
Term  Rep.  555.    3  Black.  Comm.  113.     aSellon's  Prac- 
.  tice.-— Horan  v.  Blacquiere,     Palmer,  422.    Noy,  77  and 
27.     Watkin's  cafe.  Latch,  114. 

The  court  of  king's  bench  granted  the  prohibition^  but 
without  fpecially  afiigning  their  reafons. 

Harrifon  v.  the  George. 

The  promovent  ftated  by  his  libel,  that  on  the  20th  of 
September^  1796,  he  had  been  engaged  by  Jofq>h  Toole,  the 
jtiafter  of  the  George,  to  go  as  niate  of  faid  vefiel  a  voyage 
from  Liverpool  to  Oporto,  and  from  thence  to  Dublin,  jit 
the  monthly  wages  of  5I.  2s.  4I. 

That  on  the  22d,  the  veflfel  failed,  and  00  the  a9th>  niiie 
days  after  his  hiring  or  engaging  as  aforeiaid,  ihe  was  c^ 
tured  by  theVengeur,  a  French  privateer. 

That  the  faid  Jofeph  Toole,  in  order  to  f^ain  ifcc  Aid 

* 

*  The  Englilh  conrt  of  admiralty,  I  am  informed^  maj^esfjn  abCplui^enillt 
at  oncei  fo  that  the  party  muil  appe^tr  in  (;uftody.  Sed  qutre^  docft  CliurJbw** 
Praxis  Adm.  agree  with  this  ? 


veflei  jfbr  the  owners  thereof,  propoied  a  ranfom  of  300 
guineas  to  the  mafter  of  faid  privateer  the  Vengeur,  and  did 
qccoidingly  ranfom  the  faid  brig  the  George  for  the  faid  fum 
of  300  guineas  ^  and  in  purfuance  of  faid  agreement  a  ranfom 
bill  was  executed,  and  promovent  was  delivered  up  by  faid 
Jofeph  Toole  to  the  £ud  mafter  of  the  faid  privateer,  as  aa 
hoftage^  until  (aid  ranfona  money  or  300  guineas  ihould  be 
paid»  the  catplism  of  the  faid  privateer  refufing  to  deliver  up 
iaid  veflel  without  fuch  hoftage  ;  and  promovent,  in  confe* 
quence  thereof,  was  carried  into  Dunkirk  in  France^  where 
he  now  remains  in  clofe  confinement,  and  the  faid  brig  tha 
George  was  then  fiiiFered  to  profecute  her  voyage. 

That  at  the  time  pronoovent  was  delivered  up  an  hoftage 
as  aforefald,  the  faid  Jofeph  Toole  then  and  there  promifed 
to  pay  promovent^  dttiing  fuch  time  as  petitioner  (hould  be  in 
confinement  for  faid  ranfom  money,  and  imtil  promovent 
ihould  arrive  at  Dublin,  where  faid  veflel  was  boun4> 
zol.  4s.  9d.  per  month. 

That  the  faid  brig  the  George^  her  tackle,  apparel,  ^nd 
fiirniture,  at  the  tiijne  of  the  faid  taking,  was  worth  tlie  fuq^ 
of  £4001.  fterling. 

That  from  laid  20th  day  of  .September,  the  time  promo* 
vent  was  hired,  to  die  29th,  being  nine  days,  at  the  rate  of 
5L  2s«  4|.  promovent  earned  a  fum  of  il.  los.  9d.  and 
from  the  faid  29th,  the  time  promovent  was  delivered  as  an 
hoftage,  tothe  ift  day  of  March  inftant,  during  which  time  pro« 
movent  h^  remained  a  prifoner  for  the  faid  ranfom  money^ 
is  a  period  of  five  months,  which  at  the  rate  of  xol.  4s.  9d« 
per  month  as  agreed  on  by  the  faid  Jofeph  Too.le  to  be  pai4 
to  promovent  as  aforelaid,  makes  a  i%m  of  5x1. 3s.  {t^.  which 

,  together  with  the  £iid  fum  of  il.  los.  9d.  mafces  a  fum  of 
j^iX.  14s.  ,6d.  Iriih,  out  of  which  propiovmt,  by  hioijlelf  aa4 
his  wife,  received  a  fum  of  ill.  i^.  io|.  Irtih»  which 

.  leavi^s  i|  b^ance  due  to  promovent  on  ^  /^  rl^ft  A^f  of 
Mjurchj  amou|itMi|[  tp  40J.  J^s.  7i. 
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Thit  find  brig  Uie  George  performed  her  faid  voyage  Ur 
Oporto,  and  arrived  (afe  in  the  port  of  Dublin,  has  difcharged 
the  cargo  ihe  had  uken  in  at  Oporto  aforefiiid,  and  has  been 
in  the  haibour  of  Dublin  thefe  three  months  paft,  and  pro- 
movent  has  not  as  yet  ban  ranfontid^  or  his  faid  balance  of 
mmges  paid  him.  Notwithftanding  promovent,  by  feveral 
letters  written  by  him  to  Mary  Harrifon,  promovent's  wife, 
which  are  now  ready  to  be  produced,  and  by  a  regular 
power  of  attorney  executed  by  him,  has  authorized  and  im- 
powered  his  faid  wife  to  receive  faid  wages,  and  give  receipts 
ibr  the  iame. 

That  promovent  is  now  reduced  to  the  greateft  diftrefs 
and  poverty,  and  in  want  of  the  common  neceflaries  of  life, 
and  his  health  is  much  impaired  by  his  confinement,  and  the 
feverfty  of  the  treatment  he  has  received  thereby.  • 

That  laid  brig  or  vefiel  has  been  duly  arretted,  and  is 
n6w  in  the  cuftody  of  the  marflial  of  this  honourable  court, 
and  Co  ended  his  libeL 

For  the  impugnant,  I  infifted  that  if  this  fuit  was  for 
inrages,  it  could  not  lie,  fince  the  promovent  admitted  he 
was  paid  confiderably  more  than  the  wages  earned  by  him, 
from  the  time  of  his  agreement  in  Liverpool  to  the  day  of 
the  capture ;  and  as  to  any  fubfequent  time,  he  could  not  be 
entitled  to  any  wages,  fince  they  were  forfeited  by  the  cap- 
ture, even  though  the  ihip  be  ranfomed  afterwards,  2  Lord 
Kaymond,  1212.  Wiggins  v.  Ingleton;  fo  if  the  Ihip 
periflies  by  tempeft  or  fire,  for  otherwife  the  mariners  would 
j)^  ufe  their  beft  endeavours  to  iave  the  Ibip.  Molloy, 
Kk.  2.  chap  3.  fed.  10.  2  Siderfin,  179. 

If  a  (hip  perifhes  at  fea,  they  lofe  their  wages,  and  the 
wnei^  their  freight;  if  fhe  comes  to  her  firft  delivering 
port,  ^y  have  wages  till  then ;  if  loft  afterwards^  they  lofe 
their  liibiequent  wages. 

It  is  faid,  fays  Judge  BuUer,  in  Yates  and  Hall,  i  Term 
Rep.  79,  that  if  the  (hip  be  ranfomed,  and  proceed  on 
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voyage,  the  failors  will  be  entitled  to  their  wages.  No 
authority,  faith  he,  has  been  cited  to  fupport  that  pofitiont 
and  the  general  rule  of  law  is,  that  if  the  fliip  be  captured, 
the  wages  are  loft.  The  ranibm  (continues  that  learned 
judgej  is  a  new  purchafe  of  the  fliip,  and  it  will  require 
great  cdnfideration  before  it  is  determined,  that  after  a  ran- 
ibm the  owners  fliall  be  liable  to  pay  wages  eiren  for  the 
time  which  elapfed  before  the  capture. 

Since  then  this  fuit  could  not  be  faid  to  bp  for  wages,  it 
ihuft  be  founded  on  the  captain's  contrail  with  promovent. 
This  I  argueS,  ift.  was  a  mere  perfonal  contraft,  not  pre«» 
ten4jng  to  bind  the  (hip.  2dly.  If  it  did  aSe£l  to  bind  the 
(hip,  it  was  fo  far  void,  becaufe  that  fo  it  would  much  eac* 
ceed  the  captain's  powers.  3dly.  That  at  all  events  it  was 
void,  under  the  Irifli  z&  Zi  and  22  Geo.  III.  cap.  54^ 
feA.  2.  made  in  imitation  of  a  fimilar  one  in  England,  againft 
ranforoing  captured  fhips. 

ift.  The  contrad  doth  not  mention  the^  ihip,  it  is  not 
bound  then  b)f  any  exprefs  words ;  the  words  of  the  libel  sure, 
yofepb  Toole  promifed  to  pay  promovent.  It  is  ftated  there^ 
fore  by  the  party  himfelf,  that  it  was  only  his^  perfonal  pro* 
mife-^not  a  word  of  the  fliip,  or  of  the  owners :  by  what 
violent  implication  then  is  it  here  mad6  to  extend  to  the 

ihip? 

2dly»  Suppofe  it  be  conftrued  to  extend  to  the  ih|p,  the 
i^after  or  captain  bad  no  fuch  power.  The  principle  upon 
which  the  law  holds  the  owner  liable  for  the  CQntra^£^  of  the 
mafter,  is,  that  the  mafter  is  confidered  merely  as  a  fer<f 
yant  to  the  owner*  Molloy,  228.  Ilich  v^  Coe,  Cpwper's 
Rep.  636.  Now  could  a  fervant  bind  ^  maimer  tQ  dq  that 
which  is  impoffible  or  illegal,  as  is  her?  the  ranfom  i  or  dif- 
^vantageous,  as  to  pay  fo  much  ^  month,  for  an  indefinite 
time,  until  an  ^^L  be  done,  which,  a^  is  forbidden  by  the 
l^w?  But  fuppofe  that  the  promov^nt  could  fue  the  owners 
in  a  court  of  law,  on  the  captain^s.  cqntra<ft  ^  bow  doth  that 
pmitlQ  hiin  t9  f:9aie  upon  their  ihi]^  in  ^  c»ur$  f    Thf 
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mtfter  ctfusot  hypothecate  the  (hip  whenever  he  chufes  ar<^ 
bkrarily.  It  muft  be  for  the  neceffities  of  the  ibip  while  at. 
fea,  or  in  a  foreign  port ;  if  he  borrow  money  for  the  ufo. 
of  the  fliip  before  the  voyage  comoienced,  it  doth  not  give 
the  admiralty  jurifdidion.-^Menetone  t;.  Gibbons,  3  Term 
Rep.  267,  if  the  mafter  borrows  nuMiey  to  repair  the  fbip, 
when  there  is  no  occafion,  he  alone  is  perfonally  debtor.-*^ 
MoUoy,  315  J  every  contrad,  even  for  the  benefit  of  the 
owners,  doth  not  bind  the  ihip }  but  furely  a  contrail  to  pay 
jaol.  a  year,  probably  during  promovent's  life,  where  a 
ihip  was  a^ually  infured,  may  be  to  them  a  moft  deftruc- 
tive  bargain  -,  but  above  all  there  is  exprefs  authority,  that 
the  mafter  cannot  make  the.  Ihip  fccurity  for  any  perfon's  re- 
demption but  his  own.— MoUoy,  book  2.  chap.  6.  feft.  13. 
and  fo  it  was  by  the  Rhodian  laws.  See  beCdes  the  cafes 
already  cited,  3  Burr.  J 844.  Douglafs,  539,  Abernethy  v, 
Landale.  i  Ventris,  147,  12  Mod,  442,  Weft  and  Weft. 

ft 

3dly«  I  come  now  to  the  Irifh  a6t  2t  and  22  G.  III.  cap, 
54;  feci.  2.  ail  contra£ls  and  agreements  entered  into,  and 
bills,  notes,  and  other  fecurities  given  by  any  mafter  of  a 
captured  jQaip  or  veffel,  or  other  onboard  or  belonging, /^r 
Tanfom  thereof,  or  of  any  merchandize,  or  goods  on  boardj^ 
iball  be  abfolutely  void  and  of  no  cffe£ii  how  can  this  be 
evaded  but  by  faying  that  this  was  not  a  contrail  for  the 
ranfom — -not  made  with  the  captor — but  made  with  a  third 
perfon?  In  conftruipg  afts  of  parliament  we  are  not  to 
cjuibble— plain  rules  of  conftruftion  ;  look  into  the  reafoit 
of  the  afl:.  Every  ftatute  ought  to  be  expounded,  not  ac^ 
cording  to  the  letter,  but  according  to  the  intent,  2  RoK 
318.  PI.  Com.  350 — ^363.— If  the  enabling  words  can  take 
in  the  mifchief,  they  fliall  be  conftrued  for  that  purpofe, 
though  the  preamble  does  not  warrant  it.  Baffet  and  Baffet, 
3  Atk.  203.*  So  the  ground  and  caufe«of  making  a  ftatute 
explain  the  intent,     PI.  Com.  1735  ^04. 

The  word  for  may  mean — Becaufe  ^/^Hooker, — With 
rtjpe^  or  regard  /^-^StiUingfleet.— P^r  the  Jake  of-^Cowcy^ 
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^— /«  fearcb  tf/^Tillotfon. — In  hope  of—for  the  fake  of-^ 
Shakcfpere. — In  regard  ^/^— Addifon.  — On  account  o/''^hSie*s 
Diftionary. 

The  promovent's  council  oppoieid  to  this  reafooing  many 
and  ingenious  arguments,  to  which  I  could  not  do  juflice 
without  pofleiEon  of  their  notes,  particularly  that  this  was 
not  a  contracl:  for  ranfom,  but  collateral  thereto,  and  not 
within  the  acl  of  parliament  j  to  which  it  was  replied,  that 
then  by  this  kind  of  fubterfuge,  it  was  eafy'to  fee  how,witli- 
out  any  acSlual  agreement  between  the  captain  and  the  ene-* 
my^  the  a£t  might  be  eluded. 

The  court  decreed  for  promovent,  and  gave  the  wag9$ 
up  to  the  day  of  the  decree,  fo  that  the  fum  decreed  ex- 
ceeded that  mentioned  and  prayed  in  the  libel,  which  the, 
impugnant*s  council  conceiving  to  be  erroneous,  for  tha^ 
and  the  other  reafons  aboye  mentioned,  appealed,  but  thev 
fentence  was  affirmed  in  the  delegates. 

The  promovent  then  proceeded  againft  the  bail,  »pt  me^elji 
for  the  fum  for  which  tbey  bad  engaged  by  their  ilipulart 
tion,  but  for  a  much  larger  fum,  viz*  the  whole  fum  decreed^ 
9uad  the  bail  havinig  come  in  to  ihew  caufe  why  they  ihoiL(d 
not  pay  a  larger  fum  than  that  mentioned  in  the  fti|>ul^tioo» 
the  motion  was  refufed,  upon  wJuch  they  appealed^  wb^^ 
9pipeal  is  ftill  depending. 

Commiffion  of  Adjunfts. 

In  Pentland  v.  Mallie,  the  court  of  delegates  h^d  bteii 
equally  divided.  Application  was  made  to  the  court  of 
chancery  for  a  commiffion  ofadji^n^s.  The  application  bein|p 
novel  in  this  country,  the  court  defired  it  to  be  argued,  whidi 
was  done  with  great  learning,  and  I  am  forry  that  want  of 
room  forbids  me-  to  infert  the  arguments.  The  court  wa.^ 
foon  iatisfied  that  there  could  be  no  doubt  of  the  propriet]ir 
of  the  application  (which  applies  equally  to  the  court  of  i^ir 
miralty)  but  the  parties  compromifed. 

KT  t(  4 
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Commiffion  of  Review. 

*  Qpinhn  ghun  if  agr^at  EngUfi  Advocate. 

His  majefty  has  a  power  of  granting  a  commiffion  of 
review  after  the  fentence  of  the  delegates  if  he  is  advifed  fa 
to  do,  but  fuch  a  grant  is  mere  matter  of  difcretion,  and  by 
no  means  ex  debito  juflittay  fuch  grants  h^ve  been  rare  at 
all  times,  and  of  latter  years  have  been  difcountenanced  to 
a  degree  that  may  be  cohfidered  as  amounting  to. a  total  ex- 
tin£tion  of  the  practice.  The  laft  cafe,  when  it  was  ap«s 
plied  for,  was  in  the  cafe  of  Hoogfkarpel,  a  pri^  caufe. 
The  hiftory  and  nature  of  the  prerogative  of  granting  com* 
miffions  of  review  was  fully  enquired  into  on  that  occafion, 
and  the  court  (in  which  LcMrd  Camden  prefidcd),  held  that 
fuch  a  power  was  exercifed  bj  the  fovereign^  ef  countries  in 
which  the  civil  law  and  canon  law  were  permitted  to  go^ 
vern  the  tribunals  either  in  whole  ox  in  party  fuch  a  power 
having  taken  its  rife  in  the  more  corrupt  ages  of  thoie  fy& 
tems  of  jurifprudence.-^^That  this  power  having  been  an- 
ciently exercifed  in  the  ecclefiaftical  tribunals  of  England 
by  the  Pope,  devolved  of  courfe  to  the  crown,  by  virtue  of 
the  ftatutes  which  transfered  tb^  fupremacy  at  the  time  of 
the  reformation,  at  leaft  that  it  bad  been  fo  held  upon  an 
adjudged  cafe  wherct  it  wa$  brought  in  queftion,  though,  as 
I/ord  Camden  obferved  upon  very  unfatisfa£^ory  grounds,^ 
that  would  hardly  have  ledT  to  fuch  a  judgment  in  later  times 
againft  the  pofitive  language  of  ftatutes,  which  declare  the 
fentence  of  the  delegates  to  be  final ;  that  it  was  a  preroga- 
tive not  to  be  countenanced,  being  the  growth  of  dark  and 

defpotic  times,  and  tending  to  introduce  matter  of  favour  into 

.,  ••'  II.--" 

the  regular  adminiftration  of  juftice.  Lord  Camden  added, 
that  he' thought  it  likely  that  would  be  the  laft  application 
that  ever  would  be  made  for  a  commiffion  of  review*  at  leaft 

*  In  Eyans  v.  Napie^. 


APPENDIX.  sSli 

he  would  venture  to  fay^  that  fuch  an  iippUcation  WPul4 
^ever  be  fuccefsful  ♦• 

firiggs,  v.  Sir  Annefly  Stewart  and  Williams. 

This  qtuf^  came  on  to  be  heard  on  the  appeal.  It  was 
firongly  urged  again  that  the  bail  were  made  to  be  fecurity 
for  a  different  (hip,  frpm  that  for  yrhich  they  proffered. to  be 
fecurity ;  but  the  court  was  unanimoufly  of  opinion  that  it 
lay  upon  the  appellant  to  (hew  th^t  they  were  different 
Ihips,  and  unlefs  fpme  ground  was  lai4  (o  e^^cite  a  fufpicioo 
of  their  d|ver(i^y,  they  woujd  prefuipe  their  identity.  It 
was  urged  on  the  p^rt  of  the  appellant  that  the  judge  below 
had  nothing  to  amjpnd  ]>y^  and  ^hat  to  amend  the  bail  bond 
PT  ftipulation  by  his  own  fentence  was  abfurd,  as  that  Cca^ 
tencehad  nothing  to  warrant  it  as  to  the  names  pf  the  (hip 
and  captain  s  to  which  the  refpondent  anfwered,  tha(  the  in- 
fertion  of  thofe  names  in  the  fentence  was  juftified  and  (iip* 
ported  by  the  manner  in  which  the  original  appearapce  of 
the  appellant's  prpftor  yras  entered;  but  this  entry  v^ss  not 
ihewn  or  proved  to  th^  court.  The  appellant's  ftrongeft 
arguments  were,  that  they,  the  bail,  \n  confequence  of  this 
change  of  names,  never  could  recover  ever  againft  (he  per- 
fons  for  whofe  flijp  they  bad  given  fecurity,  and  if  they 
took  the  (hip  itfelf^  they  coujd  not  fend  her  to  fea,  becaufe 
the  nanie  under  which  alone  they  cpuld  legally  take  her^ 
would  differ  from  her  name  in  the  regiftry.  The  refpon- 
dents  faid  they  had  in  the  conteft  taken  her  name  from  the 
(;i^onuhoufe  regiftry.    Decreed,  male  afpellatum. 

Wood  V.  Hannah. 

This  cauffe,  fince  the  printing  of  the  former  part  of  the 
Appendix,  has  been  difpofed  of.    An  exception  was  on  the 

*  See  an  urgent  application  fora  commiffio)!  of  review  i|i  Fearon*«  cafe^ 
5  Vefey^Tunr.' Reports ;  it  was  there  refufed.  It  was  fince  granted  ih  Ire- 
land  in  the  cafe  ef  Geifler  v.  Higginbothami  becaufe  parol  or  viva  vo^e  evi- 
dence had  been  admitted  after  publication. 
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9th  of  May,  1799)  P^  ^  ^7  ^^^  Dani(b  captain  to  the  j»- 
rifdidion  of  the  court  of  admiralty,  ftating  that  the  veiTel 
had  been  on  the  20th  April,  1798,  taken  by  a  French  fhip 
of  war  near  the  coaft  of  Norway,  beyond  the  neutral  limits, 
and  carried  into  Chriftianfand,  and  there  condemned  by  the 
decree  of  a  French  vice^admraliy  courts  (for  fuch  it  appeared 
to  be)  auth^rifed  by  the  law  of  Denmark^  and  by  the  law  of 
nations,  and  allowed  by  the  treaties  between  France  and 
Denmark,  and  Denmark  and  England,  and  filled  the  court 
rf  the  cbancellerie  or  chancery  of  the  French  confulagCy  for 
the  French  Republic  at  Chriftianfand*:  that  the  veiTel  was 
iindtf  faid  decree  fet  up  to  public  auction  by  his  Danifh  ma- 
jefty's  city  regifter,  and  fold  in  open  market,  and  there  pur- 
chafed  bona  fide,  by  the  merchants ;  that  (he  was  almoft  en- 
tirely rebuilt,  and  got  a  Danifh  regiflry,  and  then,  by  a  bill 
of  fale  ratified  by  the  Danifh  burgomafler  of  the  place,  was 
feot  under  his  command  to  the  port  of  Belfafl,  where  fhe 
was  feized  by  the  promovent  in  faid  port ;  and  upon  all  thefe 
grounds  the  party  did  except  to  the  jurtfdlSiion  of  the  court  of 
admiralty  in  Ireland,  inafmuch  as  the  fale  of  the  fhip  was  exe« 
cuted  upon  the  land,  and  if  any  wrong  was  done  to  promo- 
yent  in  purchafing  faid  vefTel,  it  was  done  upon  the  land, 
viz.  at  Chriflianfand  in  the  kingdom  of  Norway,  and  not 
upon  the  high  feas,  nor  within  the  jurifdi£lion  of  this  court  5 
and  even  if  the  faid  purchafe  could  be  confidered  as  in  any 
wife  conne£):ed  with  the  original  capture,  the  faid  capture  is 
not  within  the  cognizance  of  this  court,  inafmuch  as  it  hath 
not  any  prize  commiflxon. 

The  long  vacation  approaching,  and  the  impugnant  be- 
ing apprehenfive  that  the  exception  might  not  be  difpofed 
of  until  the  next  term,  applied  to  the  court  of  king's  bench 
for  a  prohibitiony  which  was  flrenuoufly  oppofed. 

*  Such  a  court,  however  extraordinary ,  has  been  permitcedx  and  held  in  the 
war  of  1 76 1  in  Norway,  both  by  Englifti  and  French  confuls,  and  in  the  prc- 
feat  war  for  fomc  time  in  America. 
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Council  againft  the  applioition  infifted,  that  this  was  a 
prize,  queftion  triable  only  by  the  court  of  admiralty ;  that  it 
was  in  vain  to  try  to  feparate  the  queftion  of  iale  from  the 
qneftion  of  condemnation  and  of  the  authority  of  the  court 
of  Norway,  fihce  the  fale  is  derived  from  the  condemnation, 
and  the  bill  of  fale  recites  the  fentence  in  Norway  ;  that  the 
queftion  as  to  the  legality  of  that  court,  or  the  propriety  of 
its  proceedings,  was  a  queftion  of  the  law  of  nations,  not 
properly  cognizable  by  courts  of  common  law.-— That  a  iale 
in  market  overt  muft  be  perfeSly  free  frem  fraud,  which 
even  though  unknown  to  the  buyer  would  vitiate  it. — That 
the  old  idea  of  a  prohibition  going  becaufe  it  was  a  contradt 
upon  land,  in  partibus  tranfmarinis^  was  done  away  in  Mc-. 
netone  v.  Gibbons,  3  Term.  Rep.  That  even  fuppoling 
this  were  a  mete  queftion  as  to  whofe  property  the  fhip  was, 
the  admiralty  has  concurrent  juriidiftion,  and  fuits  for  re« 
ftitution  have  been  frequent  there,  and  that  any  authorities 
cited  to  fupport  this  application  could  only  be  from  obfoiete 
and  antiquated  deciiiont« 

On  the  other  fide  I  argued,  fir^y  that  this  was  a  mere 
qucftionof  property,  viz.  Whether  a,  Ihip  belonged  to  jt. 
or  B.  the  proper  fubje£b  of  an  a£lion  of  trover  or  re- 
plevin, but  with  which  the  court  of  admiralty  had  no 
more  to  do,  than  with  a  difpute  about  property  in  a  houfe^ 
nnlefs  the  name  bf  Jbtp  had  fome  magic  in  it,  which  always 
and  neceffarily  gave  the  admiralty  jurifdicSlion,  which  no 
perfon  would  aftert;  e.g.  a  fiiip  might  be  mortgaged  for 
a  law  debt  not  fringing  from  any  maritime  caufcf  or  it 
B^ght  be  taken  in  execution  by  a  (heriff,  and  who  wouM 
think  of  ^plying  to  the  court  of  admiralty  in  any  fuch 
cafe  ?  So  if  fold  from  hand  to  hand,  the  vendee,  to  get  poC* 
fei&on  of  her,  would  never  think  of  applying  to  the  court  of 
admiralty.  We  muft  recur  to  the  principles  that  give  that 
court  jurifdiftion,  there  muft  not  only  be  a  lien  on  the  Ihip, 
but  that  muft  alfo  fpring  from  fome  maritime  caufe;  but 
neither  a  covenant  totally  irrelative  to  maritime  afiairs,, 
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although  binding  a  fbip,  nor  a  quafi  tort  hj  peaceably  get# 
ting  pofleffion  of  a  Ihip  in  fuch  nianner  as  this,  would  give 
die  admiralty  jurifdidlion :  and  A  is  Violet  v.  Blague, 
Moore,  891,  and  numerous  other  cafes. 

'  That  even  fuppofing  the  admiralty  generally  to  have  juriC- 
d'lilion,  it  was  iiere  oufted  by  particular  well  known  rules. 
If  the  libel  be  for  the  Jbip  itfelf  being  in  a  port  9r  baven^  the 
admiralty  jurifdidion  is  oufted.  See  the  cafe  juft  mentioned 
of  Violet  and  BUgue  in  Moore,  and  alfo  reported  in  2 
Croke,  5 14. 

$0  if  the  libel  be  for  a  matter  done  on  land,  particularly 
in  partiffus  tranfmarinisy  prohibition  lies,  fee  Hob.  Rep.  i|. 
Bridgeman's  cafe,  p.  79,  Palmer  v.  Pope,  Cro,  Car.  603, 
Sail  v.  Trelawny,  12  Co.  104  Thomlin(bn*s  cafe,  1  RolU 
^28, 1*  50  i  nor  was  the  cafe  of  Meneton^  v*  Gibbons  an 
igcceptiQp, 

Bo  if  the  libel  be  for  a  matter  where  the  original  was 
upon  the  fea,  but  afterwards  there  is  an  z&  upon  the  land 
Yhpreby  fhp  property  is  altered,  as  if  goods  taken  (by 
pirates  even)  are  fold  on  land  in  market  overt,  and  ven-r 
ijee  is  fu^d  in  the  adniiraUy,  prohibition  goes,  2  Brownlow, 
99,  I  Roll.  531, 1.  5^)  and  the  cScSt  of  altering  the  prpperty 
is  further  feen  in  this,  that  if  a  fhip  be  taken  by  enemies 
at  fea  and  afterwards  retaken,  it  fball  be  tried  by  the  com<i 
mon  law,  2  Brownlow,  ii«  Wefton's  pafe,  4  Inft.  154. 

All  thef^  circumftance$  concur  here^  ^ 

Secondly  J  if  this  was  not  a  mere  queftion  of  property,  it 
was  a  prize  queftion,  and  the  admiralty  of  Ireland  has  np 
prize  jurif  li^tipn,  and  fo  it  was  lately  determificdf 

{'hat  as  to  the  court  not  being  competent  to  decide  on  the 
le:  mLv  of  the  French  confulage  court  in  Denmark,  it  was 
ir^t  called  upon  to  do  fo;  but  if  it  was,  and  it  ihould  be  an« 
fv'  ex-l,  rliat  thf*  queftion  of  the  fale  was  infeparably  con-» 
nectcd  Wiih  thai  of  tii^  captujre^  and  bi^pught  ^9  letter  an4 
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the  jurtrdiAion  of  the  court  in  Denmark  necefikrily  beibre 
the  court,  it  did  fo  collaterally  and  incidentally,  and  the 
court  of  king's  bench  has  full  authority  to  judge  of  the  ju« 
rifdi£lion  of  foreign  courts  of  admiralty,  as  it  doth  every 
day  in  queftions  of  infurance :  that  the  court  of  admiralty 
had  no  concurrent  jurifdi6Uon  in  fuch  a  cafe  as  this,  nor 
could*  a  iingle  authority  be  adduced  to  (hew  it  bad,  or  had 
ever  tried  fuch  acaufe;  and  as  to  council  not  producing 
modern  cafes  to  fupport  their  argument,  the  reafon  was, 
clut  in  modern  times  no  one  had  ever  thought  of  fettii.g 
up  fuch  a  jurifdidion. 

That  in  Sir  Leoline  Jenkins's  Letters,  (and  no  higher  au- 
thority can  be  cited  as  to  matters  of  the  admiralty)  2  vol.  p, 
734,  is  a  cafe  of  a  French  privateer  taking  a  Dutch  vefTel,. 
and  bringing  her  into  the  port  of  Youghal  in  Ireland,  where 
the  high  court  of  admiralty  condemned  her,  and  ihe  was 
fold;  on  which  occafion,  though  that  great  judge  denies  the 
authority  of  the  Irifh  court  of  admiralty  to  entertain  that 
caufe,  yet  (ays  he,  ^^  I  do  not  fee  how  the  purchafer  can  be 
^'  oufted  of  his  po(reffion,  for  more  than  probable  the  bargain 
*^  was  made  between  the  buyer  and  the  privateer  upon  thi 
^<  landy  and  confequently  the  cognizance  of  the  validity  of  it 
^*  will  be  prohibited  to  the  admiralty,  and  if  a  verdid  at 
^<  common  law  (hall  find  the  (ale  to  be  a  good  fale,  the 
^*  claimant  will  be  without  remedy/' 

The  court  granted  the  prohibition,  and  that  (on  account 
of  the  very  fpecial  circumftances)  upon  the  laft  day  of 
term. 

N.  B.  I  apprehend  there  can  be  no  doubt  that  thit  was  a 
prize  queftiom 
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ADDITIONAL    OBSERVATIONS. 


Upon  a  revifal  of  what  ha$  been  fard,  with  refpe6k 
to  the  pofition,  that  Admiralty  proceedings  not 
only  are  but  ought  to  be  always  and  only  in  rerrif 
conceiving  that  it  may  be  liable  to  mifconftruftion, 
I  have  thought  it  neceffary  to  add  the  following 
obfervations  t 

I  am  fully  aware  that  it  will  be  faid  there  has  been 
no  contradiction  in  the  exercife  of  the  prohibitory 
controul  by  the  law  courts,  nor  any  puzzle  fave 
what  has  arifen  from  an  errfineous  view  which  I 
have  taken  of  things.  That  the  law  courts  nevet 
did  in  any  inftance  allow  the  Court  of  Admiralty 
to  hold  plea  of  perfonal  contra6ls,  nor  did  the  lat- 
ter pretend  to  any  fuch  right.  That  the  Judges 
of  the  Common  Law  uniformly  held  that  the  power 

v. 

of  the  Admiralty  was  confined  to  proceedings  in 
reniy  was  only  allowed  in  fuch  cafes  from  neceffity, 
and  could  not  interfere  where  there  was  a  common 
law  remedy  in  perfonam.  That  when  the  failor  fues 
the  matter  of  a  fliip,  he  doth  not  fue  him  upon 
his  perfonal  contraft,  but  as  having  the  freight  or 
proceeds  in  his  hands,  fo  that  the  fuit  is  really 
againft  thofe  proceeds,  i.  e.  in  rem^  and  the  mafter 
VOL.  !!•  p  p  in 


ADDITIONAL  OBSERVATIONS. 

Tn  fa6l  never  doth  enter  into  any  perfonal  contra^* 
That  the  Admiralty  never  entertained  any  other 
view  of  the  matter,   and  when  it  infifted  that  ma- 
terial men  and  the  like  could  fue,  only  meant  that 
they  could  fue  the  fliip,  and  proceed  in  rentj  and 
that  the  only  controverfy  between  the  Courts  of 
Common  Law  and  Admiralty  hath  been,  what  con- 
trads  bound  the  fliip,  freight,  cargo  or  procceeds, 
and  operated  in  remy  and  what  not :  The  Admi- 
ralty infifting  that  all  contrails  of  the  raafter  bound 
the  fliip,  which  the  Courts  of  Common  Law  de- 
nied.    Laftly,  that  proceeding  on  a  perfonal  con- 
trail in  the  Admiralty  is  unneceifary  and  ufelefs, 
there  being  a  remedy  at  Common  Law. 

To  this  I  reply,  that  though  the  ftatement  above 

made  may,  if  true,    clearly  folve  all  difficulties, 

it  doth  not  feem  confonant  to  the  fadl ;  for  how 

can  it  be  faid  that  the  contrail  of  the  mafter  on 

which  he  is  fued  by  the  failor  is  not  a  peifoaal  one  ? 

It  certainly  is  not  an  abfolute  one  to  pay  at  all 

events,  e.  g.  if  the  Ihip  be  loft;  it  i&  conditional^ 

but  the  condition  is  thfsi,  if  the  (hip  or  the  freight 

be  not  forthcoming,  if  tlie  Ihip  be  fent  away,  and 

I  have  paid  over  or  wafted  the  freight,   (or  to  fpeak 

more  properly  the  value  of  the  freight),  I  will  be 

anfwerable  to  yoti,  and  you  may  proceed  agjainft 

my  perfon  aqd  arreft  it,  (if  not  dir eftly,  at  leaft  by 

forcing  me  to  enter  into  a  ftipulation  which  ihall 

give  jurifdi6lion  to  the  c6urt),  fo  that  its  power 

of  arreft ing  at  leaft,  if  not  of  proceeding,  fliall  be 

ffiunded  upon  this  perfonal  engagement;    furely 

when 
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^ben  the  captain  is  thus  fued,   it  requires  fome 
fubtlety  of  thought  at  lead  to  confider  it  as  a  pro- 
ceeding in  rem.     If  this  be  not  the  cafe,  here  is^ 
one  inftance  at  lead,  of  jurifdiftion  derived  from  a 
conditional  perfonal   contract   by  the  Admfralty 
and  not  prohibited  by  the  Common  Law.     Whea 
a  falvor  fues  the  owners  for  falvage  without  havinsr 
firft  had  recourfe  to  the  fliip,  as  hath  been  done*, 
it  feems  to  be  another  inftance  of  jurlfdiftion  de- 
rived from  the  implied  contiaft  of  the  owners  to 
pay  the  quantum  meruit  of  the  falvagers.     And  as 
to  the  query,  what  can  be  the  ufe  of  the  proceed- 
ings in  the  Admiralty,  except  to  attach  the  rem  f 
the  anfwer  is,  becaufe  the  proceedings  are  lliorter, 
more  fummary  and  expeditious  than  at  law,  and 
particularly  in  the  cafe  of  failors  are  velo  levato. 

Even  fuppofing  that  the  Admiralty  ought  only 
to  proceed  in  rem,  the  other  queftion  remains ;  would 
it  not  be  more  ufeful  for  the  public,  that  the  Ad- 
miralty dodrine,  that  all  contrads  of  the  mafter 
for  the  fervice  of  the  fliip  bind  the  fliip,  (though 
I  much  doubt  whether  any  fuch  rule  be  found  in 
the  Civil  Law  as  has  been  aflerted  by  fome  Common 
Law  reporters)  ihould  univerfally  pr^ail,  than  that 
it  iliould  admit  of  exceptions  founded  in  no  real 
or  clear  diftin^lion  ?  and  may  it  not  be  queftioned 
whether  any  mifchief  would  arife  if  the  rule  were 
extended  to  the  contracts  of  the  owners,  made  for 
the  ufe  and  neceflaries  of  the  fliip  ? 

*  See  Robinfon's  Reports,  vol.  3.  part  6.  page  217.  Cafe 
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ADDITIONAL  OBSERVATIONS. 

It  mud  be  the  general  hope  and  wifli,  that  the 
wifdom  which  prefides  over  the  Admiralty  Jurifdic- 
tion  may  be  enabled  by  the  return  of  peace  to  efta- 
blifh  as  clear  a  juridical  fyfiem  in  the  Indance 
Court,  as  it  has  formed  and  elucidated  in  that  of 
prize. 

of  the  Owners  of  the  Hope.  Though  the  failor  fues  upon 
the  maritime  fcrvicc,.  and  only  gives  the  contradl  in  evi- 
dence, to  afcertain  the  quantum  of  wages,  is  not  the  con- 
Usi&  that  the  wages  (hall  be  fo  much,  perfonal  ?  And  querea 
perfonal  contract,  if  the  freight  did  not  amount  to  the  ftipu- 
lated  wages,  would  or  would  not  the  mafter  be  bound  for 
the  whole? 


F  I  A  I  S. 


G.^ooiUl,  Priaur,  Fiteniuft*r..r0ir. 
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